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ADVERTISEMENT., 



THE Reporter who has undertaken to collect 
the decisions of the Court of Exchequer for publi- 
cation, on the secession of the late Mr. Wightxvick, 
reluctantly augments the number of these pages, 
by prefixing any thing, however brief, of his own ; 
but he feels himself called on to make his acknow- 
ledgments, for the assistance afforded him, which 
has greatly contributed to encourage his progress, 
and facilitate his labours. 

A faithful Report of the decisions of this Court 
has ever been considered a great desideratum by the 
profession of the law; and without it there must 
ever be a. chasm in our national jurisprudence. 

The distinguished names, and high professional 
reputation of the learned judges, to whom that 
equal share of the judicial authority of the State, 
which is administered in His Majesty's Court of 
Exchequer, is at the present time delegated ; must 
recommend any attempt to rescue their valuable 
opinions from being lost to the profession, by a 
auction of so powerful an influence, as, in some 
measure, to atone for an imperfect execution in the 
first instance, and to encourage, in future, an assi- 
duity worthy of such an object. 

vol. i. a The 
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COURT OF EXCHEQUER, 

Daring the Period of these Reports. 

The Right Honourable Sir Alexander 

Thomson, Knt 
Sir Robert Graham, Knt 
Sir George Wood, Knt 
Sir Richard Richards, Knt 



REPORTS 



OP 



C A S E S 

ARGUED AND DETERMINED 



IN THE 



COURT OF EXCHEQUER. 



Easter Term, — 54 Geo. III. 



Mather v. Bailey. 



1814. 



Tuesday, 
_. 3d May. 

JUENYON moved to set aside the verdict, ob- The Court 
tuned at the last assizes for Chester, in this cause, ^JJjjJJJ^ 
which was an action on the case for a malicious a recorded 
prosecution : and that a new trial might be directed, affidavit x>f one' 
on the ground of mistake in recording the amount jJaJthe" 7, 

of damages. amount of the 

damagestaken 
exceeded what 

It appeared by the affidavit of one of the Jury, they had in- 

1.1. n . 1.1 1 1 tended to 

that this was one of two actions which were brought have given. 
against the defendant, and had come on to be 
tried at the Chester Lent Assizes; and, that as 
the evidence was precisely the same in both cases, 
the Jury were directed that their verdict in one 
would decide the merits of the other — that 
they found for the plaintiff, and gave 1,000/. 
vol. i. b damages; • 
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CASES IN THE EXCHEQUER, 

but that it had been the intefation of the 
deponent, and as he believed of the rest of the Jury, 
that the sum so given should include the damages 
in both actions collectively, and had not been 
awarded distinctively in each, ps the verdict had 
been erroneously taken by the officer of the court. 

Thomson, Chief Baron. This misapprehension 
is somewhat remarkable, for the Jury must have 
been re-sworn in the second cause, qnd must have 
returned a second verdict. It would be dangerous to 
meddle with a recorded verdict on such grounds. 

Graham, and Wood, Barons, concurred. 

Richards, Baron. This was a prosecution for 
Burglary. 1,000/. damages in each is not ex- 
cessive. 

Rule refused. 



' Saturday, 
7 th May. 
« ■ ' 

Justification 
of bail at 
Chambers in 
vacation with- 
out content, 
held not good, 
but plaintiff 
not objecting 
to an applica- 
tion to the 
Court to per- 
mit such jus- 
tification, 
considered 
tantamount 
to consent. 



Sayers v. Tolfree. 

DAUNCEY and Hughes this day shewed cause 
against a rule obtained by D. F. Jones on the 29th 
of April, to discharge an order on behalf of de- 
fendant, of the 12th oi February, to stay proceed- 
ings on an attachment against the Sheriff for not 
bringing in the body, with leave to amend bail- 
piece, and justify within ten days, on payment of 
costs of opposing. 

The bail in the cause should regularly have jus- 
tified on the 1 1 th of February, but on objection that 

they 
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they were too generally described held good, and . lgl * _ M 
no application being then made for further time, Sayirs 
the attachment was moved for on the same day, •• 
and obtained. The next day Hughes obtained 
the above order to stay proceedings, &c. On the 
19th the same bail justified at Mr. Baron Wood's 
chambers, where plaintiff's Clerk in Court, having 
received notice, did not attend to oppose them. 

It was now insisted that the attachment had been 
prematurely obtained. Bail being excepted to, they 
had four days to justify, which must necessarily be 
the first four days of the present term (a J. The rule 
to bring in the body, and to return the writ pro- 
ceed pari passu. The plaintiff had no right to lie by 
in this manner that he might fix a clerk in court 
with debt and costs. By not attending at the Baron's 
chambers, they had tacitly waived their right to 
except. At all events, the bail might have justified 
within the first four days of term. It has been the 
constant practice to justify at chambers. They also 
objected to the plaintiff's attachment as informal, 
in not expressing in the title of the cause the chris- 
tian name of either of the parties, and that it could 
not therefore be proceeded on. 

D.F. Jones, in support of the rule. The question 
now between us is not whether the bail might have 
justified otherwise than they have attempted to do f 
but whether this justification is good or not. That 
w3i depend on the power of the court to direct 
that bail should be taken in vacation. It is a ques- 

(*) On reference to the Master, this was certified to be the 

practice. 

b 2 tion 
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trorr of practice. The rule to bring in the body" 
expired on the loth, and we were entitled to the 
attachment on the l lth ; and the rule is clear that 
bail cannot justify in vacation, but by consent. 

[Graham, Baron. You should have opposed 
the order ; not having done so, you have in fact 
consented.] 

All we ask by the present motion is, that as 
we have lost the opportunity of trying the cause at 
the last Assizes, we may be entitled to the attach- 
ment, for further security, by the rule of 12th of 
February being discharged. 

The Court were of opinion, that though bail could 
not regularly justify at chambers in vacation, but by 
consent, except in the case of a prisoner ; yet as 
they considered that the plaintiff had indirectly 
consented to the justification in the present case, 
they discharged the rule without costs, on condition: 
of the bail then justifying in court. 



Friday, 
6th May. 



In the matter of th£ Ship Maria, and other 
Vessels and their Cargoes. 

it it not ne- A Rule had been obtained, calling on the col- 

cessarily es- 
sential to an 
order of the 
Commission' 
ers of Cus- 
toms, made 
under the 

5 ut Geo. 3. to further proceedings thereon stayed. 

restore goods x^ . -o j 

seized, that any terms or conditions should be imposed on the Proprietors by the 
order, and the Court will not refuse to stay proceedings on a Writ of Appraise- 
ment on that ground, although the application proceed from the Crown~ But 
they will not quash the writ if regularly issued. 

The 



lector of the Customs for the port of Falmouth, to 
shew cause why the writ of appraisement of these 
vessels and their cargoes, sued out of this court by 
the seizing officer, should not be quashed, and all 
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TTie application was made on the part of the ^ i8 *4« 
commissioners of the Customs, in aid of an order i n t hc matter 
made by them under the authority of the 51st Geo, °£ thc 8hi P 
III. ch. 96, for restoration of the subject of seizure, 1A * 
founded on their certificate that the forfeiture had 
been incurred without fraud on the part of the 
owners* 

Abbott, and Brougham^ now shewed cause on 
behalf of the seizing officer, and submitted two ob- 
jections to the present application. First, That 
admitting the commissioners order to be valid, 
and such as they were empowered by the act to 
make, the application founded on it should have 
proceeded from the claimant, whoever he might 
be, and not from the crown, as in the present in- 
stance. The other objection was to the order itself, 
which they contended was not such an order [as it 
was competent to these commissioners to make, 
not according with the tenor of the several acts of 
Parliament under which their authority to restore 
goods seized was derived. In support of this ob- 
jection it was urged, that, from the language of 
this statute of the 51st Geo. III. in which the act 
of the 27th of the same reign was embodied, it was 
evident that the Legislature had intended to require, 
that in all cases of restoration of goods seized by 
the officer under the statute, the commissioners 
should, by their order to restore, impose on the 
proprietors certain preliminary terms, in the na- 
ture of conditions, to be complied with on their 
part, for the protection of the seizing officer. By 
the 27th Geo. III. ch. 32, sec. 15, it is enacted, 
V that in case any goods, &c. or any ships, &c# 

" shall 



i..«f-^.iv 
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1814. « ghail be seized as forfeited, by virtue of any 
in the matter €$ act of Parliament relating to the revenue of 

of the ship << Customs, it shall be lawful for the commissioners. 

Maria, &c. * . . ' 

" on evidence given to their satisfaction, that the 

u forfeiture arose without any design of fraud on 
* the part of the proprietors, to order the same to 
" be restored to such proprietors, in such manner, 
" and on such terms and conditions, as under the 
" circumstances of the case shall appear to them 
" to be reasonable; and if the said proprietors 
" shall comply with such terms, it shall not be 
" lawful for the officers who shall seize such goods, 
" &c. to proceed in any manner for the condem- 
" nation thereof: but if they shall not comply with 
" the terms and conditions prescribed by the said 
" commissioners, such officer shall be at liberty to 
" proceed for the condemnation of such goods, &c. 
" as if this law had not been made/ 9 Then fol- 
lows a proviso, that if the proprietors shall accept 
the terms and conditions, they shall not have, or 
be entitled to any recompense, or damage, on ac- 
count of the seizure of such goods, &c. The 51st 
Geo. III. eh. 96, adopts the provisions of that, 
act, and extends the power of the commissioners 
to order restoration of all seizures whatever, and 
concludes with an enactment, in the words of the 
27th Geo. III. ch. 32, contemplating throughout 
terms and conditions, which should therefore form 
the basis of the order, for the protection of the 
seizing officer, indemnifying him from actions, 
by excluding the proprietors accepting the terms 
imposed, from any right to recompense or da- 
mage, or to maintain any action. Wherever the 
order for restoration is mentioned, terms are con- 
stantly 
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stonily and uniformly adverted to by these statutes, *8*4* 
and all the others to which they refer. To recur to in the matter 
the first objection,— if this order shall not be found jJJJut* 
defective, for the reasons urged, yet the Court should 
net quash this writ, or stay the further proceed-* 
mgs on it, till the proper party shall come regularly 
before it, to make the necessary application, that 
the Court, by imposing the required terms on him, 
may thus supply the omission of the commissioners. 
This application too is irregular, and should not be 
allowed, because ita immediate object is not to 
suspend the execution of the writ, but to quash it 
Hie only legitimate ground for suck an application 
would be, that the writ had improperly issued in 
the first instance, on a satisfactory representation 
to ike court, that facts were then in existence 
which, if disclosed at the time, would hare induced 
the court to have refused the writ, and not, as was 
now attempted, by showing matters arising ex post 
facto. The officer was justified in seising ; and this 
writ which has been obtained, was a necessary step 
towards the condemnation of the vessel. It is in 
the nature of a judgment, and therefore cannot be 
set aside but for some error in obtaining it. The 
Crown does not admit that the writ has improperly 
uwed; and on the face of the commissioners 
certificate, it is declared that no fault is imputable to 
the owners of these vessels} and therefore it is, that 
this application of the Crown is resisted, lest the 
seizing officer, who has only done what he might 
have forfeited his office for omitting, should be 
liable to an action for having performed his duty 
by this seizure, in which this certificate of the 
b 4 commissioners 
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. l814 * ', commissioners might be read in evidence against 

In the matter him. 

of the Ship 

Mahia, &C. 

[Graham, Baron. A forfeiture also appears 
on the. face of the certificate, and that would pre- 
clude the proprietors from bringing any action 
against the seizing officer.]] 

But if the claimant himself had come before the 
court to make this application, he might have been 
subjected to conditions from which the officer's 
protection would result. 

Dauncey, contrL The question is now become 
one of form merely. This Court is applied to by 
the commissioners, to quash a writ issued at their 
instance, which they no longer require, and which 
can be of no further use. Nor could the officer 
after this order of the commissioners, which they 
are authorized by the act to make, avail himself of 
the writ, if it were not to be quashed ; for all further 
proceedings on.it by him would now be illegal. 
It is from the commissioners that all authority 
emanates. The Attorney-General, whom I repre- 
sent, acts wholly under their directions, and might 
enter a nolle prosequi. This Court itself is only 
ancillary to them, and could not order restoration, 
as the commissioners are empowered to do. Nor 
can the court aid a seizing officer against the act 
of the commissioners, proceeding under the sanc- 
tion of a wholesome statute, made for the conve- 
nience and relief of the subject ; and no part of that 
statute gives the officer a right to resist this pro* 
? ceeding 
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ceeding in this manner. As to his requiring in- , l8l + 

demnity, that has been already answered by one in the matter 

of your Lordships. The forfeiture is recognized St^ ^P 

11 -j j 1 x a.1. • • Maria, Ac, 

on all sides, and surely no premium to the seizing 

officer should intervene between this act of Parlia- 
ment and the subject. It is said the party claiming 
should be here, and that this application should be 
made to the court by him, but if he were, the 
court could not impose terms on him. 

[Chief Baron. There can be no doubt, if a 
party comes to ask the favour of the court, it may 
anna conditions of granting it.]] 

But here he comes for no favour, nor should the 
court drive him- to the expense of a proceeding of 
which he does not stand in need, the commissioners 
having already done all that is requisite towards 
the restoration of this property, by an act which 
necessarily puts an end to all suits. Nor is this ap- 
plication made on matter arising ex post facto, as 
has been said ; the circumstance on which it is made, 
the absence of fraud on the part of the proprietors, 
is matter necessarily anterior to the issuing of the 
writ. Your Lordships are told, that you have no 
power to set aside a judgment which is regular, but 
that you may stay execution on one which is irre- 
gularly obtained : but this writ may have been impro- 
perly issued ; the seizure may have been wrongful, 
and a misrepresentation of circumstances may have 
induced the commissioners to do what they have 
done. 

Cur. adv. Vult. 
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*8*4- ^ THIS day Thomson, Chief Baron, delivered 
1014 m*. the judgment of the Court. 

In the matter 

Mahia^L. This *FP licafcion ** mB ^ e to the court on the part 
of the commissioners of the Customs, on the ground 
of their order, made in pursuance of the powers 
vested in than by the 5 let Geo. III. ch. 96, which 
is founded on the 27th of the same reign, ch. 32* 
The 27th confines that power to ships seized for 
breach of the revenue laws. The 51st extends it 
to all seizures made for any cause of forfeiture 
whatever. Under the authority of this last act the 
commissioners are empowered to order restoration 
of all goods seized, on such terms and conditions 
as under the circumstances of the case shall appear 
to them to be reasonable ; and that if the proprietors 
shall comply with such terms, it shall not be law- 
ful for the seizing officer to proceed to condemna- 
tion of the goods ; but if not, that he may then 
so proceed. In pursuance of this power so vested 
in them, the commissioners have made an order, 
stating, that they are satisfied that no fraud was in- 
tended on the part of the masters or proprietors of 
the vessels seized, and that they have therefore or* 
dered a restoration of the goods* For the seizing offi- 
cer it is contended, that the commissioners have no 
power under the act to make snch an order, without 
directing compensation to be made to him, and 
imposing terms on the proprietors for his indem- 
nity and protection. But H appears to the Court, 
that though, if any terms had been imposed, they 
must have been complied with, yet that it is not 
necessarily incumbent on the commissioners to 

engraft 
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engraft terms on their order for restoration. It is . l8i 4* 
ms a preliminary step to the enforcing of that order i n the matter 
that the present application is made on the part SjL tbe8hi ? 
of the Crown. Perhaps we should go too far to ' 

order the writ of appraisement to be quashed, and 
therefore our order will be, that all further proceed* 
ings on the writ of appraisement, and indenture 
of seizure be stayed. 

Rule absolute. 



Robinson, Clerk, v. Jermyn and others. 7Tm*[ 

CASE for publishing a Libel. — The declaration Jheae words 
stated, that before and at the time, &c. there was John Robin- 
a certain room at Southwold, called the Cassino, ja^R^- 
frequented by certain proprietors thereof and sub- son » inhabit- 
scribers thereto, and other persons, under and subject town, not * 
to certain regulations. That plaintiff before and JJJ ^£JJ£ s 
at, &c. was officiating minister of the parish of prietor* and 
Bh/ford in said county. Yet said defendants, well ^ribera think 
knowing, &c. but contriving, and maliciously in- J^J^^^j, 
tending to insult, injure, degrade, and vilify the said are excluded 
plaintiff, so being such minister as aforesaid, and to pubiUhed by 
cause it to be suspected and believed that plaintiff P° 8tin s *f*r 

r r per on which 

was a person unfit to be associated with by the said they were 
proprietors and subscribers of the said Cassino, and JS^m £be 
other persons, theretofore, &c. at, &e. in one of the a /^ g ^f c < JJL. 
written regulations of the said Cassino, relating to iociety, held 
the said plaintiff and another, wickedly, &c. pub- J^ a 
lished of and concerning said plaintiff, the following 

false, 
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false, scandalous, malicious, and defamatory libel, 
as follows; that is to say, "the Rev. John Robinson" 
(meaningthe said John), "and Mr. James Robinson" 
(meaning, &c), " inhabitants of this town, not being 
" persons that the proprietors or annual subscribers" 
(meaning the aforesaid proprietors and subscribers 
to the said Cassino) " think it proper to associate 
" with, are excluded this room" (meaning, *&c.) 
There were three other counts, varying the publica- 
tion. To this declaration the defendant pleaded the 
general issue, and four pleas of justification, to 
which the plaintiff demurred. Joinder in demurrer. 

Abbott, in support of the demurrer, adverted to 
the causes of demurrer assigned, which he described 
as being rather of substance than of form ; but 
suggested, that the defendants would probably rely 
rather on the insufficiency of the declaration than 
on the validity of their pleas j and admitted, that if 
the declaration did not shew actionable matter, it 
would be unnecessary to go further into the plead- 
ings. Arguing therefore as if this were a demurrer 
to the declaration, the present question, though 
coming before the court in this shape, is whether 
the words laid in the declaration constitute such a 
libel as would support an action ; and he contended, 
on the authority of Thorley v. Lord Kerry fbj, 
and the cases there cited, that they would. The 
defendants, by the terms of the written regulation 
of the club, exhibit the plaintiffs as persons, in 
their opinion, unfit to associate with, and therefore 
declare them excluded the Cassino. By that case, 



(b) 4 Taunt. 355. 



though 
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though some of those which were cited there, wtere 
found fault with for the largeness of the rule, it was 
decided that an action might be maintained for 
written slander, though it could not he supported 
by the same words being spoken ; therefore liberty 
may be taken to argue that these words being 
written are actionable, even though they might not 
be so had they been merely spoken, Fillers v. 
Monsley (c). And many of the cases of slander pro- 
ceed on the special prejudice of exclusion from 
society, one of the most severe afflictions in civilized 
life. The libel in this case announces the plaintiffs 
as persons unfit to "be associated with, 

. {Chief Baron. By these defendants.] 

The words are the same in substance and effect 
as if they had been more general. It is true, here 
is no particular cause or reason assigned ; but that 
does not extenuate the calumny, because it leaves it 
open to aggravation by the force of imagination. 
The reason given might perhaps have been trivial ; 
but where there is none, we are left at liberty to 
conceive the most degrading imputations that fancy 
can suggest. But whatever they might have 
thought, they had no right to publish their opinion. 

Storks, contr&. The libel supposed to be couched 
in these words is said to consist materially in 
their ambiguity, and the cases quoted to shew them 
to be libellous are cases of direct and express 
charge, all of which are calculated to render their 

(e) 2 Wilson, 403. 

object 
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object an exile from society. But I contend 
that the innocence of these expressions is to be 
found in their ambiguity. It merely appears, that 
a certain number of individuals did not think the 
plaintiff a proper person for them to associate with, 
but for what reason does not appear. It might 
even be a compliment to the plaintiff; at least he 
might have been excluded because this society were 
conscious, that they might have given him offence, 
as a clergyman, if he had been admitted among 
them j they might themselves have been immoral 
characters. In the case of Thorley and Lord 
Kerry, which has been quoted for the plaintiff, 
the libel there consisted of direct and express allega- 
tions, charging the plaintiff in the original cause, 
with hypocrisy, malice, uncharitableness, and false- 
hood ; and even there, the Chief Justice Mansfield, 
in delivering the opinion of the court, reluctantly 
admitted, that he was bound by the cases to recog- 
nize the distinction between written and oral slander, 
and that an action might bp maintained for words 
written, which if spoken, would not support it ; but 
declared, that if the matter were then first to be 
decided, he should have had no hesitation in saying, 
that no action lay for written scandal which could 
not be maintained for the words if they had been 
spoken. The court will not extend the catalogue 
of authorities by which that ill-received distinction 
is established, by pronouncing these ambiguous 
words to amount to the offence of libel, or hold 
that the circumstance of their being written will 
assist the plaintiff in this action. In the case of 
TheXing v. Hart, the prosecutrix fdj, who was a 

(d) 1 Bl. 386. 

quaker, 
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quaker, after haying been admonished by the so* v ^H* 
ciety for frequenting balls and concerts, was at Bobiksok, 
length expelled. The reason entered in their Clerk, 
books was, " for not practising the duty of self- j BI £ TK 
" denial," which was signed by the defendant and others, 
their clerk. He was found guilty ; but the judge 
was dissatisfied with the verdict, and the Court 
granted a new trial, without a rule to shew cause* 
That case is much stronger than this. But it is 
contended that these words should not have been 
published. No society could subsist if such a pub* 
tication as this were not allowed; and I may there- 
fore call it a privileged publication. Nor is it the 
inevitable consequence of this alleged libel, that ' 
the plaintiff is rendered infamous, contemptible, 
or ridiculous. The declaration avers, that plaintiff 
was a clergyman, and therefore avers too much, as 
nothing certainly in these words specially affects 
the plaintiff in his clerical character. It is admitted 
there is no objection to these pleas in point of form. 
And in this justification it is not necessary to state 
particulars, as the declaration has already sufficiently 
done so. But here is no imputation to be justi- 
fied ; the words do not affect the plaintiff's moral 
character ; nor is there any inuendo in the decla- 
ration, by which it has been attempted to be 
ekarged that they do ; and from that omission 
we may well infer, that the pleader who drew it 
could find none that might be ascribed to the 
words laid. 

Abbott,, in reply. The defendants have done what 
the Court will got allow libellers to do. It cannot 

be 
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j be supposed that this libel meant to suggest, that the 
defendants were immoral characters; such a con- 
struction is inconsistent with the averment in the 
declaration. The rule is, that libels must be 
read by the court in the common acceptation of 
the words- This room is not confined to indivi- 
duals, but used by the proprietors and subscribers, 
and others, and therefore open in some measure 
to the public. The words published here are 
such as may probably affect the plaintiffs repu- 
tation. They are capable of injurious conse- 
quences, and may produce the effect attributed to 
them by this declaration, and that is sufficient to 
support the present action. As to the case of The 
King v. Hart, there the delivery was to herself, 
and no malice could be imputed to that publi- 
cation. 

Thomson, Chief Baron. The demurrer to these 
pleas involves the material question, whether the 
publication of the words laid in the declaration is 
properly the subject matter of an action, and whether, 
under the circumstances, they amount to a libel. 
The words are, " The Rev. John Robinson and 
" Mr. James Robinson, not being persons that the 
" proprietors or annual subscribers think it proper 
" to associate with, are excluded this room." It 
seems to me to be a material allegation in this de- 
claration that the plaintiff was officiating minister, 
but there is certainly nothing affecting him in his 
clerical character in these words. It then goes on 
to state, that the words were published in one of 
the written regulation* of the room* Now the 

principal 
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principal ground on which this action can be sup- 1814. . 
ported, is, that it does in substance contain an *Z * * 
averment, that these plaintiffs were not fit for com- clerk; 
mon association — that they were not proper persons v - 
for general society; and nothing will help this and other*; 
declaration, unless it can be collected from it, that 
such an insinuation was the object of the words* 
Now it does not seem to me, that such an imputa- 
tion can be inferred* It seems merely that these 
defendants did not think that the plaintiffs were, pro* 
per persons to be associated with by them; but that 
may proceed from other causes than such as must 
appear on the face of the declaration, to have been 
iasinuated, to constitute a libel. There might be 
reasons assigned not at all affecting the moral cha- 
racter of the plaintiffs; for the defendants may not 
hare thought them agreeable or sociable. They may. 
have considered them troublesome and offieious;. 
or, for some other such reasons, improper for their 
society. 

It has been argued, that there is a very material 
distinction between written and verbal slander ; and 
that words which, if merely spoken, would not b* 
actionable, may become so by being written* Un- 
doubtedly ttere are old eases, which have beei* 
atfcnfred €0 go so far, on which subsequent modern 
decisions have been founded, though with some, 
reluctance. The case of Thorley v. Lord Kerry has 
been cited. In that case there were unequivocal, 
expressions of bad character used; but it does not 
appear that the words laid in this declaration are 
su&etatt to shew the world at large, that even the 
wfaeiti* necessary to support this action ean be* > 

toju 1. c collected 
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1814- f collected from them, that is, that they were im- ; 

Robinson proper persons for general association. And as 
Clerk, there is no impeachment of the plaintiff's moral 
Jermtk character, I think, therefore, that there should be 
sod ethers, judgment for the defendants. 

Graham, Baron. I cannot agree to extend the 
doctrine, of words being libellous in writing, which 
are not so in speech. It should, in all cases, be 
clearly shown that the words, which are the sub- 
ject matter of action, contain a libel. The court 
have hesitated, where terms have been, at the time 
of their being used, incapable of definite meaning, 
to pronounce them actionable until they had ac- 
quired a sense intelligible to common understanding. 
Though words conveying dark Insinuations should 1 
not be suffered to escape, they must in all cases 
admit of a clear and obvious sense : and it is a rule, 
that the declaration should in such cases help them 
out by inuendo. The pleader was puzzled here to 
frame any inuendo on these words. 

It is net enough that the consequences of words 
uttered be probably injurious to character, if the 
terms do not shew such probability to the court. 
And as I can fix on no precise imputation arising 
from these terms, I think we should be going too 
far to set up such words as these, as sufficient sub- 
ject matter of actions for libel. 

*Zi* 1 "Wood, Baron. I am of the same opinion With 
my Lord Chief Baron and my Brother Graham. 

. Great sfa-osq has been laid by Mr. 4#0^o*th*iittri 
tent fyaj w>ihfl pbmtfff °w the epiriw o&iiMmlfa 
and to r^jwwwfciiw as* temu>d^4mMltf&tf<te 

society. 
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society. But all these words mean nothing definite, . l8| 4- 
and the question now before us is, whether this is a Robinson 
libel? Undoubtedly not: unless some imputation Clerk, 
appear. If an imputation be expressly charged by j SR mynv 
words, it would be sufficient to state the words. If 8fi4*thetv.< 
they are ambiguous, an inuendo is necessary, or 
some special averment. Mr. Abbott admits, that if 
they had said, that they had excluded him the room, 
and no more, it would not have supported his case. 
And yet that would equally have insinuated that they 
had some good reason for so doing ; and if those 
words are not libellous these are not j for there is 
here no imputation on the plaintiffs, further than that 
these defendants do not think them proper persons 
for their society : and there may be many sufficient 
reasons why they might not be proper for associa- 
tion, without any imputation on their moral cha-. 
racier; and if any were intended, there should have 
been an inuendo laid ; but the. drawer of this de- 
claration was aware that none could be inferred. 

. Richards; Baron, concurred. 

Per Curiam, \ 

Judgment for the defendants. 



MEMORANDUM J 



.The Court* in consequence of the absence of numm**** 

parties, adjourned the causes in the peremptory, * ^-i- 

erder paper till Friday next; but ordered that in 
fift&MriiMty sttotrid tie called on in course : and that 
itf*6$ttti& Ad ntf attend they would be dispose** 

X^iooe c 2 
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Fi 



Wright and another (Assignees of White) 



isihdty »• Bird. 

* *— ■ — * 

*Uii ng ha«t THIS cause, which was an action of trover by 
with an avow- the assignees of a bankrupt,, was tried before Mr, 
to takeout" Baron Wood, at the last Assizes for Rutland. 

become r d Tixe main V^tlim w ^» whether White, against 
dealer, suffi- whom a commission of bankrupt had issued, 
stitute a " was a trader within the meaning of the bankrupt 

trading within l awfl ? 
the neaning WWS f 

rupt laws. From the Judge's Report it appeared to have been 

ed the trading] proved, that until very recently before the issuing of 
and though th e commission, White, the bankrupt, had always 

no license hat ' ' /» i i 

been actually been a farmer : but that he had then nrst bought 
and C the Court horses n <>t calculated for the purposes of a farm, and 
win grant a so ld them again, and had declared his intention to 
verdict found become a horsedealer, and take out a license ; and 



Srace of those *^at ^ e ^^ hired a person specially as his horse- 
****. dealing man. The jury were directed, that a farmer, 

as such, was not subject to the bankrupt laws ; but 
that if White had bought horses with a view^ to 
profit by their sale, as a part of his means of gaining 
a livelihood, he had by so doing rendered himself 
liable. They found a verdict for the defendant. 

A rule having been obtained for a new trial, 

Reader, and Shuttleworth, now shewed cause. 
They submitted that this had been properly a ques- 
tion for the jury, to whom it had been left, and relied 
that the court would not now disturb their finding, 

on 
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#11 tie authority of Stewart v. Ball(e) 9 a stronger 1814. 
ease than the present, and the cases there cited. Wriq 
There the verdict in Bartholomew v. Sherwood (f) v. 
was called a strong finding, but the court neverthe- * IBP ' 
less refused to disturb it, on the ground that it was a 
question properly left to a Jury, and one which 
ought to depend on their verdict. They adverted to 
the evidence of the supposed bankrupt having occa- 
sionally rode each of the horses so bought by him \ 
that five horses were all that had been bought, of 
which two had been sold by the creditors; and 
contended, that though the quantum of dealing was 
immaterial, this could not be considered a trading 
it all, and that he could not be said to be a dealer 
in horses till he had taken out his license, which he 
had not done. 

Clar&e, contra, contended, that White having de- 
clared his intention of becoming a dealer in horses, 
the only question was, whether he afterwards did 
10 : and it is in evidence, that he hired Chapman 
as his horse-dealing man; that he called him- 
self a horsedealer, and actually did purchase these 
nag-horses, and went with them in a string to 
serve a fair. ; and the reason of his having carried 
on the business no longer was, that his finances 
did not enable him, and he became a bankrupt. 
There is in this case then all that is necessary to 
constitute the trading, a holding himself forth to the 
public as a horsedealer, and a subsequent actual 

(e) 2N.R. 78. 

(f) Patman v. Vaughan, 1 T. R. in notis. 

c 3 dealing 
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*8*4- dealing in horses ; therefore the case of Stewart r, 
Wright Ball does not apply here, for there the main point 
v. was that Wright had not publicly represented him- 
self as a general dealer in the articles which he 
was proved to have bought and sold. In this 
case the jury were intimidated by the position 
assumed by the plaintiff's counsel in terrorem, that 
if the defendant was within the meaning of the 
bankrupt laws, either of themselves, or any other 
person who bought a horse and sold it again, would 
by so doing subject himself to be made a bank-* 
rupt. 

Thomson, Chief Baron. The extent of the 
dealing is not material, provided the party sets up 
as an avowed trader. The evidence is, according 
to Claridge, that White bought horses not proper 
for farming purposes 2 then he hired Chapman as 
his horse-dealing man, and told him he had ordered 
a license to deal in horses, which no farmer does ; 
but soon afterwards he became bankrupt. We 
often see, sitting in another capacity, that horse- 
dealers occasionally ride horses intended by them 
for sale. There must be a new trial, with costs 
of course. 

Rule made absolute. 
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The King v. Ellis. *£"£* 

T 4th May. 

SCIRE Facias on bond to the Crown, in double To Scire 
the value of the duties mentioned in the condition, j^j£ crowo 
conditioned to pay the duties of excise charged and forExcwe 
chargeable on a certain quantity of brandy im- paymeBr,after 
ported by defendant, and lodged in the warehouse wnt^MoeiT* 
of the London Dock Company, by virtue of the Md ****?*' 
home-consumption act, before the said goods should Crown in nib- 
be taken out of the warehouse; " and in case the JEJEj^ 
" said goods should not be so taken out for home £ in £ l BOt ^ 
" consumption on payment of the duties, or for ex- 4 th of Am*. 
" portation within one year from the date of bond, 
" that the obligors should at the end of the said year 
" pay the said duties, and all charges that might be 
" incurred by the officers of Excise in respect of the 
" said goods" Plea, Payment before the said goods 
were taken out of the warehouse, and before the is- 
suing of the writ of Scire Facias, but after the expi- 
ration of the said year, of all said duties and charges 
before that time incurred by the officers of excise, 
and acceptance by the Crown in full discharge of the 
same. Replication, negativing payment of the full 
amount of the said duties within the year, and ac- 
ceptance in discharge : and averring, that at the end 
of the year, further charges to the amount of 50/. 
had been incurred by the officers of excise in respect 
of the said goods. Demurrer and joinder. 

Spankie insisted that the plea in bar amounted in 
effect to accord and satisfaction, and was effectual 

c 4 at 
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. l8 **- t at common law: and if not, that it was a good pies 
The Kino under the statute of the 4th of Anne. This is not 
»• , the case of a sum of money due by deed, requiring a 
* defeasance of commensurate authority, and to which 
a plea of payment after the day would be bad; nor 
is it a debt constituted by the writing itself. This 
is not a mere money bond, where the debt become* 
due on the day mentioned, but an obligation to 
pay certain duties, on certain events, as soon as 
the amount should be ascertained, to which this 
is a good plea, since by the statute of Anne, pay- 
ment before action brought may be pleaded in a bax ; 
and if payment merely were not sufficient, the 
subsequent acceptance on the part of the Crown 
must obviate all objections which might have been 
raised. In Blake's case (g) such a plea was resolved 
to be good when no certain duty accrues by the 
deed, but by subsequent default. Then the ques- 
tion arises, whether the king is bound by the 
statute, not being named: On principle he is; 
.and in the case of the Attorney General v. AU- 
good (h) 9 the Chief Baron, in considering the 
clauses of this act, on which the application for 
leave to plead several matters was founded, said, 
that though it is a general rule that the king 
shall not be bound by statutes which do not name 
him, yet the rule has exceptions, and he is bound 
hg all acts to suppress wrong or fraud, and to pre- 
vent the decay of religion, as in the case of 5 
Rep. 14, where it was held, that leases from colleges 
to the queen were void. So in Lord Berkeley's 

(g) 6 Coke's Rep. 43. (k) Parker 5. 

case, 
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\ fij, where the statute of Westminster 2d was l l8 l 4* 

h$d to bind the king, and the other cases there jhe Ki*o 
enumerated. In Bartletf* case (k)> it was held* v. 
that the bond of collector of customs did not ex- Ell!I - 
tend to a new duty subsequently imposed on coals* 
where the same collector had a deputation from 
the commissioners. On principle, if this plea were 
not allowed in cases where the king sued, the re- 
medy intended by the statute would be frustrated ; 
which was, that parties might plead without being 
driven into equity. It should therefore be con- 
strued more especially to bind the king, who can 
not be carried into equity. By the 38th clause 
of the warehousing set (I J, it is provided, that 
goods bonded under it shall not be given out till 
the duties thereon are paid. The bond in these 
cases is merely given, lest the goods warehoused 
should become not worth the duties, when the 
obligor would never take them away ; for if the 
goods are damaged the duty must still be paid. 
But here, it is now attempted to recover surplus 
duties from the defendant, beyond what he had 
originally stipulated to pay. If in such a case 
between private persons, this plea would be good, 
it should on general principle be allowed against 
the king, because it is adapted to the suppression 
of that wrong which would result from giving an 
undue advantage to the Crown by excluding tht 
subject from the benefit of the statute. 

(%) Plowd. 236, 237., (1) 43 Geo. 3, ch. 13a. 
(k) Parker 277. 

Walton, 
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. l8l 4* m Walton, contra, stated, that the goods in ques^ 
The Kikg tion had been suffered to remain in the warehouse 
*>• after the end of the year. On 10th May 181 1, 
the Commons resolved, that all brandy then im- 
ported should pay a duty of 10/. per cent, more 
than, the then existing duties ; and that the de- 
fendant immediately, and before that resolution had 
passed into a law, went and took away the goods on 
paying the duties mentioned in the bond. He insisted 
therefore that the defendant was liable on the bond 
for 1 the augmented duties. The condition had been 
broken by non-payment of the sum due on- the day, 
and therefore the bond had become single, and 
could not be avoided but by pleading a release. 
Noyes v. Hopgood (m). There is one point which 
distinguishes this case. The words- of the statute 
are, " Where an action of debt is brought, on any 
" bond which hath a defeasance to make void the 
" same on payment of a lesser sum. Now here the 
duties might have amounted to the full penalty of 
the bond, and therefore the statute does not apply. 

Thomson, Chief Baron. It is plain that in 
this case the Crown is not bound by the statute. 
It is clear that if the duties were not paid by the 
end of the year, the bond became single, and there- 
fore the subsequent payment of the duties imposed 
4>n the goods, after the expiration of the year, did 
not amount to satisfaction of the obligation. The 
plea does not allege the sum paid, to have been 
accepted in lieu of all penalties; and it was incum- 
bent on the defendant to have pleaded a release. 
The Crown is therefore entitled to judgment. 

(m) Cro. Jac. 649, and an anonymous case, Cro. Elia. 4& 
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Ghaham, Baron, of same opinion. »3*4* 

Wood, Baron. This is a bad plea. The duties CoM ™ K 
were to have been paid within the year, and pay- Richard* 
roent after the end of the year is no satisfactory 
answer to the bond. Taking into consideration all 
the other parts of the statute, it is clear that it does 
not generally extend to the Crown, but only in par- 
ticular instances. 

Richards, Baron, assenting, 

Judgment for the Crown. 



ZM+ZU/f* 
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Compton v. Richards. uFvllL 



CASE for obstructing Window lights.— This oncXwf/^—^ 
cause was tried before Mr. Baron Graham at houses built ,, 
the last assizes for Gloucester, when he directed j^e^mclaiid ' ^^] 
a nonsuit to be entered, with leave to apply to f" rcha8cd of 

• rr «J the same pro- 

the court to set it aside, and enter a verdict for the prietor, may 
plaintiff, with nominal damages. s^dlTaction 

on the case 

It appeared from the evidence at the trial, that J^n'/of the 
the house which was the cause of action,* was other, for ob- 

+ j. 1 «i <■• ™./* 11 •■ structmghis 

one of a 'range of buildings at Clrjion, x called window-lights 
the Royal York Crescent. The crescent luld been {£ JSfdM- 
begun to be built on speculation in 1791. In fog, however 

1 1 mi * -i •■ 1 ,1 j . \ • short the pro* 

1793 the builder failed, and the undertaking was vious period 
discontinued. In 1804, the premises were pur- hy^tte*™*** 
chased by Government for barracks, but that phumiff. 

It is suf- 
ficient that the plaintiff declare on his possession, and that he has sustained 
a wrong. 
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>8** design was abandoned, and they were put up to 

Cohpton 8f ^ e ty P u ^ c auction in 1 809, under certain printed 

v. conditions, when a part was sold. The remainder 

Richards. was so jj j n j ots £ n 1810. Mr. Auriol then became 

the purchaser of the house, No. 13, (lot. 38.) and 
the defendant, of the house, No. 14, (lot. 39). On 
the 28th October 1812 Auriol granted a lease of 
the house which he had bought, to the plaintiff, for a 
term of twenty-one years. A plan of the Crescent 
was produced at the sale. 

By the 8th condition of sale it was stipulated, 
" That the -several messuages or dwelling houses, 
" areas in front of each house, payed terrace, car- 
" riage-road, and void ground, should be imme- 
" diately laid out and formed at the expense of the 
" purchasers, in such manner as laid down in the 
" plan, and elevation of the same : and that there 
" should be no coach-house, stable, or other build- 
" ing, on the north side exceeding 20 feet in height, 
" nor any shops or dwelling houses erected on the 
V said gardens; and the whole to be completed 
u within two years from the day of sale." 

After the expiration of the two years so limited 
for the completion of the buildings, &c. the defend* 
ant erected an additional room at the back or north 
side or his house, one side of which room was 
formed by carrying up his part of the wall which 
separated the gardens behind ; and it appeared, 
that that wall had been so built as to incline, (as it 
extended,) from the defendant's garden, towards that 
of the plaintiff, and formed therefore an acute angle 
with the back of his house. 

The 
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Tie present action had been. brought for the 18 14- ^ 
damages which were alleged to have been the compto* 
effect of this building, by haying diminished the v. 
previous portion of light admitted by the plaintiff's RlcSi * E,> * 
windows ; and the result at Nisi Prius was as has 
been stated. 

Abbott, on behalf of plaintiff, haying obtained a 
rule early in the term, on the principle of the de* 
terminations in Palmer v. Fletcher (n J f and Cox v; 
Matthews (0) : 

Dauncey, and Puller, this day shewed caufe ; 1 
contending that the plaintiff had no right to damages 
in the present case at all, or if he had, that he had 
mistaken the proper coarse of pursuing his remedy* 
Vor though they admitted that such a building 
might have excluded a ray of light, they denied 
that the facts in evidence were such as would sup* 
port this action. They admitted that it might not 
be necessary to lay the windows as ancient, and 
acknowledged, that cases had determined that 
twenty years possession would give a right of action ; 
but submitted, that some period of previous enjoy* 
ipent, however short, must be shewn by a plaintiff 
claiming that right, which could not be done here. ' 

For these houses were but of two years standing, 
and were both built, and had been carrying up 
nearly together ; and it was immaterial which had 
been finished first, if when bought neither was com- 
plete. It became necessary therefore to shew some 

(n) 1 Ley. 1 at. (0) i Vent. *37- 

breach 
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***4» • . breach of agreement, or other special cause of action, 

Compton accruing to the plaintiff to entitle him to a verdict, 

«• which had hot been done. No special agreement 

'existed, and if it did, it has not been declared on. 

It has been said, that the defendant was restricted 

by the 8th condition of sale, but a restriction from 

building houses on the garden does not extend to 

restrain him from merely adding to his own. . The 

reason of that restriction is obvious, it was inserted' 

to exclude unpleasant trades, and habitations, from 

the spaces appointed for garden-ground ; and the 

restriction does not apply to the size of the house. 

But let us suppose that instead of a room he had 
built a higher wall only, would it have been con- 
tended, that that would have given a right of ac- 
tion ? certainly not ; for the defendant was entitled 
to build a wall by the conditions, and according 
to the plan; and yet if a derogation from the 
former light is the injury complained of, and not 
the building, that injury would have been the same 
if he had carried up the garden-wall merely, which, 
he was entitled to raise to any height he thought 
proper, 

[Wood, Baron. Is the height of the garden-wall 
not specified in the plan ?] 

It is merely a ground-plan ; and the wall is de- 
scribed by a ground-line only. It is the wall then, 
not the room, which obstructs ; and if this wall does 
not give them a right of action, the other three in- 
terior walls, which form this sleeping-room, certainly 
cannot. 

[Chitf 
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\Ckief Baron. Were the garden-walls built at- 18*4. 
the timeof sale?] Comf™ 

v. 
It is not in evidence that they were. Rich ahds. 

[Richards, Baron. The condition calls it void 
groun d*] 

And under that condition what prevents our 
building a wall ; and if a wall, why not a room ? 
It is plain that Auriol did not consider himself so 
restricted, by his having so considerably added to 
that part of this range of buildings, called the (MLf- 
ton Hotel. But admitting that this were witmn 
die condition, it would then have been a breach 
of covenant, and this is not the form of action 
calculated to redress that wrong ; and the general 
way of framing this declaration is argument, that 
something has been done from which we were not 
restricted. 

Two cases have been cited in support of this 
motion* The first is Palmer v. Fletcher •, reported 
in Levinz. That was the case of a person, who 
having land, built on it, and afterwards sold the 
remainder of the land; and it was holden, that 
no person claiming the land under the original 
builder could obstruct the lights of the original 
buitding any more than the builder himself, who 
could not derogate from his grant. But there the 
pilt&fcafer derived title from the landlord who had « 
already built, and here both houses hadb een begun I 
^Jl^samejjg^. In the other case, Coo: v. Mat- \ 
Siews f it was held, that though the declaration did 

-.-^ not 
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***4« not state the house to be antiquum messuagium, it 
Compton *** notwithstanding good ; and there it appeared 
v. that the defendant had built a house, and let it to 
Richards. t ^ e plaintiff, and was then about to stop up the 
lights. So if a mill be newly erected on a stream, 
it may not be necessary to call it antiquum mo- 
lendinum\ but that case only goes to shew, that 
the owner of land cannot divert a stream running 
through it, on which a mill has been erected 
below, unless he had been in the habit of di- 
verting it before. But here there Was no such 
lerath, or modus of enjoyment as to preclude 
tKr defendant from cpnjpleting his house as he 
pleased, or to give the plaintiff a right of action ; 
inasmuch as both houses had^bega_|^tually be- 
gun by the same person before they came" Into 
possession of either the plaintiff or the defendant ; 
and who could say how far one or ..the other 
were restricted from completing his house as best 
suited his own .convenience. If either were re- 
stricted, it must have been by some express agree- 
ment ; and that being a special ground of action, 
cannot be pursued by this general form of de- 
daring for consequential injury, which would render 
the defendant, if it could be supported, liable to 
a twofold stiit ; by the tenant, for obstructing hit 
lights, and by the cotenantee, for a breach of the 
conditions. 

Abbott, and Richardson, in support of the rule, 
stated the declaration to be in the common form, 
and that the windows were not laid as ancient : that 
the conditions and plan were produced for the 

purpose 
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purpose of shewing how these houses Were to be 
fkuAed, and to mark the boundaries between one 
property and another By these it appeared that 
the wall behind the plaintiff's house was not at 
right angles with the back of it, but advanced some- 
what before it, so that a building on the wall must 
mere effectually annoy the occupier. The windows, 
their situation and number, as intended to be ap- 
propriated to each house, were exhibited by the 
plan, and might have been seen at the time of the 
sale. There was a description of what was to be 
sold, and the question would be, what use could 
be made of the purchase ? 

The. time when these buildings were to be 
finally completed, that is, within two years from 
the d ay of a le, is very material to Be considered ; 
because Dr. Compton had sustained an injury by any 
building, after he had, according to the conditions, 
a right to conclude that all that was to have been 
done, had been done. The day of sale was the 20th . 
of January 1810. The lease to Dr. Compton bears . 
date 28th October 1812, which was after the two 
yean within which these buildings were to have 
been completed ; and the erection complained of 
by. this declaration was made in the summer of 
1S13. Now having shewn that the rights of these 
parties, were ascertained and determined, at the 
time of the sale, by the conditions, the plan, and 
the then stqte of the buildings to be sold ; it may 
be submitted that if such rights were infringed it 
wopld become the subject of an action within the 
principle of Palmer's case, where, though it does 
not appear by the report how long the house had . 
vol. 1. d been 
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been occupied* yet the occupation was certainly 
recent, and there it was held, that no person should 
be at liberty to derogate firomrfhe rights of a pur- 
chaser. This was not a piece of void ground* but au 
unfinished house* where the openings which were 
to have afforded the enjoyment of bight were 
visible. At the time of the sale the rights of 
both parties were clearly pointed out by the com- 
mon vendor. 



[ChiefBaron. And that was certainly tantamount 
to an express agreement that such rights should mot 
be obstructed.] 

So we contend; and that no person can derogate 
from the enjoyment of such a right but by special 
agreement for so doing, with the person entitled to 
permit such derogation. 

To a question by the Court, It was answered, 
that the spaces intended for the back windows were 
actually opened in the walls, at the time of the 
sale. It cannot be material, therefore, whether 
the houses were finished or not, provided it is 
shewn that the exterior had been sufficiently com* 
pleted to exhibit to a purchaser whatever he would 
be entitled to enjoy, and was to expect for his 
purchase. There is no real difference between this 
case and' that of Palmer & Fletcher ; and if we 
bring ourselves within that case, we establish a 
right of action. 

It has been said, that another form of action should 
have been pursued- for breach of the condition, but 

we 
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vte <k> not rely on the condition as a contract, but ^ '> *7* 
merely 8S shewing the meaning of the parties. Compto* 

And supposing, that covenant might be brought by *• 

the party contracting, we have also a right of action 
for the injury which is the consequence of breach 
of that contract. It ifr said, that this is not a build- 
ing of a dwelling-house, but only an adding to one 
already bu3t ; but surely no lawyer out of argu- 
ment wotdd contend that an addition to a previous 
building, which covered a void m spot, was not 8 
bonding on that spot. Then it is attempted to be 
dtfgued, that they had a right to build a wall be- 
tween the gardens of what height they pleased j and 
that the wall, and not the room, was the cause of the 
injury complained of; and that argument certainly 
appeared to have great weight with the court : but 
though the line of wall does not express the in- 
tended height, it is evident that it was to have been 
a mere garden-wall, and therefore it should only 
bave been built of a reasonable height for such a 
purpose ; and every builder can describe, and the 
law will take notice of, what must be considered 
sucfi a reasonable height. The building by Auriol 
is Ho answer to this case, because an action might 
have been brought against him. At the time of 
the safe* the rights of ev ery purchaser were desig- 
nated. The parties were then informed of the 
adcoinpanyfrig benefits to bfe enjoyed by them, 
afld the infringement of those rights by any one 
of tfceto would* therefore give a right of action. 

Thomson,. Chief Boron. When this question 
was fest before the court, 1 own I had very consi- 

d 2 derable 



36 cases in the exchequer, 

i8*4* derable doubts on my mind as to the plaintiff's right ; 

Compton but the arg 1 ™ 611 * 8 I have heard to-day have satisfied 

v. me that this action may be well maintained. This 

Richards. p Urc h ase mus t b e taken to have been subject to 

certain conditions at the time of sale, and as 

these unfinished houses were at that time so far 

built, as that the openings, which were intended to 

be supplied with windows were sufficiently visible 

as they then stood, we must recognise an implied 

condition that nothing would afterwards be done, 

by which those windows might be obstructed. And 

\ > the purchasers must have taken, subject to what then 

j ) appeared. v ^- 



1' 



The case of Palmer & Fletcher is strong and 
clear, and has been often quoted ; and the effect of 
that case is, that where a man sells a house, he 
shall not afterwards be permitted to disturb the 
rights which appertain to it ; and the windows of 
this house being opened at that time, necessarily 
imported their subsequent non-obstruction. 

Now, without questioning whether this building 
were a dwelling-house or not, it is sufficient for the 
purpose of maintaining this action, if the erecting of 
any building on the wall be the doing an act whereby 
the plaintiff has sustained a derogation of any right 
which he acquired by his purchase. If so, it is 
what the original owner could not have done, and 
all lessees claiming under him were equally bound 
by the transfer. 

It is sufficient that the plaintiff declare on his 

possession, 
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possession, and that he had sustained a wrong. The . t8l4 « 
conditions amounted to an agreement between the Comptok 
parties. 



V. 
RlCH*RDt» 



Graham, Baron. This cause originally ap- 
peared to me as being one of great novefty, and 
therefore I considered it a proper subject for dis- 
cussion here. We must take it, that all parties 
bought with a view to the same plan of enjoyment. 
Though I was struck with the argument, that the 
height to which the walls were to be carried had 
been omitted in the conditions and plan, I was 
certainly satisfied with the answer, that just ground 
of complaint would arise, if they exceeded what 
might fairly have been understood to be the mean- 
ing of all parties at the time of the sale. From 
the plan we may infer that the height of the 
walls was to be regulated by mutual convenience. 
And neither party, consistently with that under- 
standing, should raise his wall so high as to inter- 
rupt the light of the other. But when this gentle- 
man has a further object in view than merely a 
garden-wall, he then without doubt passes the limi- 
tation of his just right. The next question is, 
whether the plaintiff has sustained an injury ; and 
certainly he has ; for he might be placed in a well, 
if his neighbours on each side should carry their 
building to a sufficient extent. The enjoyment of 
possession here has not been long, it is true ; but 
I think that no matter, under the circumstances of 
this contract. I am also of opinion that the action 
has been properly brought in point of form. 

d 3 Wood* 



38 



i8i4* 






CASES IN THE EXCHEQUER 

Wood, Baron. I think the present action is 
maintainable, and that the form is right. The icon- 
tract entered into is immaterial, as it makes no dif- 
ference whether the plaintiff claims by prescription 
or by grant, the form would be the same either way* 
I consider Dr, Compton claiming here a right by 
grant ; and when this house was granted to Auriql 
he became grantee of every thing necessary to its 
enjoyment, as much as if it had been said at the 
time, that no one should obstruct the light which 
ft then enjoyed. Now what is the case here ? The 
defendant has built a wall which obstructs the 
plaintiff's light. 



Richards, Baron, expressed himself of the same 
opinion. 

Rule made absolute. 



Tuetday, 
17 th May. 



Doe dem. Naylor v. Stephens. 



Omission in 
the memorial 
of the names 
of witnesses 
to the execu- 
tion by. the 
trustees of a' 



THE lessor of the plaintiff was grantee of an an- 
nuity of 600 1 for three lives, in consideration of 
6,000/. secured by bond, and a grant, and sur- 
render of the freehold, and copyhold estates which 
were the subject of the present ejectment. The deed 

tees ota'i -• 1 *%*■ 1 *% 

pant of free- bore date 22d March 1811, and was expressed to 

hold estates, to 

secure an annuity, held no objection to the memorial, provided the d*ed was iq 
fact executed by the trustees, and in the presence of the witnesses who attested 
tne execution of the several cestuis que trust, and such e&ocutkm and attcftatipt 
appear accordingly on referring fo the deed. ^^ 

. ? or J i * }* necessary that the admittance on surrender of copyholds to memo- 
rialized, although the •urrenderce were admitted immediately on the iurrender. 

be 
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be made between Theodore Gwmnett and Bay a- ifo4« 
minNewmarchoi firstpart $ AbelSnuth* etrustee for DoB deau . 
said JS. Newmarch and T. Gwinnett, as to part of Naylor 
(he freehold hereditaments thereinafter described, stephek* 
of seooud part $ Charles Newmarch, also trustee and another. 
for said 2?. Netvrwrch and 21 Gwinnett, of third 
part $ Jofa Alienbj/ Forrest, a trustee for said J3. 
Nt m mr t h mid 21 Gwmnett, as to die copyhold 
land* thereinafter described, of fourth part $ and 
Uickerd Na$lor> the lessor of the plainti£ of the 
fifchperk 

It appeared by the memorial of this deed, that 
Smith, Forrest, and C. Newmarch, were Trustees of 
the legal estate of the premises demised and con- 
veyed by the deed, for Gwinnett and B. Newmarch, 
and that a surrender of the copyhold took place on 
the day of the execution of the deed by some 
of the parties* And it stated it to have been 
executed by Gwinnett and B. Newmarch, in the 
presence of Samuel Ricketts and Thomas Hodges^ 
taking no notice of the execution of the deed by 
Forrest, Smith, and C Newmarch, the trustees, 
although it was so executed, in fact, and was at- 
tested by the same witnesses ts being executed 
by all the parties. 

Two quarters of the annuity being in arrear, the 
present ejectment had been brought to recover the 
premi&es ; and, on the trial of the cause, the jury, 
under the direction of the judge, found a verdict 
for the plaintiff. 

d 4 A rule; 
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, l8 ** A rule was obtained by Jervis for a new trial. 

Doe dem. on the ground of the memorial being insufficient to 

» aylor gatisfy. the 1 7th of Geo. III.— Because, first, it took 

Stephens nonoticeof an important part of the security, namely, 

W another, the admittance on the surrender of the copyholds, 

which, took place at the same time with, and formed 

part of, the surrender; and, secondly, that if that 

should not be held necessary, the memorial was also 

deficient, in having omitted to state the execution of 

the deed by the trustees, in whom the legal estate 

was ; so that it might have appeared on the face 

of, it, that the legal estate had been conveyed ; and 

cited Harth Lovelace (f) ; Mackreth's case (qj ; 

and Horton & Knight (r)\ against which Rule, 

May is. a , Dauncey and Abbott, now shewed cause. — The 
formalities of the 17th of Geo. III. have been sub- 
stantially complied with. This deed has been duly 
enrolled in Chancery, and the memorial contains all 
that it is necessary it should contain for the purpose 
of notoriety, which was the object of that act : The 
names of all the parties— for whom' any of them are 
trustees— and the names of all the witnesses. 

The memorial runs thus, " And which said bond, 
" as to the due execution thereof by the said B. 
" Newmarch and Theodore Gwinnett and which 
" said indenture, as to the due execution thereof, 
" by the said B. Newmarch, and T. Gwinnett and 
'* Richard Naylor, are respectively witnessed by 
u Samuel Ricketts and Thomas Hodges." 

(p) 6 Term Rep. 471. (r) 3 Bos. & P. 153- 

(f ) a East. 56a. 

Now 
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Now; it is argued, that it is not stated tbat they l8l 4- 
are witnesses to the execution of the deed by the jy m & em% 
trustees, so that under colour of objecting, that all Natlor 
the witnesses are not named, it is attempted to Stephens 
ebject, that it is not stated in the memorial what it and another. 
was that the witnesses did attest. But in point of 
fact the trustees did execute, and these are the 
witnesses who did attest that execution ; aiid so it 
appears by reference to the deed. And these are 
all the witnesses who attested. There are no other 
to the execution of this deed by any party. There- 
fore it would be too much to object here, that it is 
not particularly specified in this memorial what the 
witnesses attested, nor is that required by the act ; 
and the subsequent statute of 53 Geo. III. ch. 141, 
has in fact explained what the Legislature contem- 
plated in passing the 1 7th, by subjoining a form of 
such a memorial as is required ; we have therefore 
complied with the letter* and spirit of the act. 

As to the cases cited : In Hart v. Lovelace the 
memorial stated, that all the instruments were at- 
tested by A. B. &c. or one of them, and that was 
held bad for the uncertainty with which the witnesses 
were described. In ear parte Mackreth, it was stated 
in the memorial, " that the said bond, warrant of 
" attorney, and deed-poll, are witnessed by /. /. 
" Powell and J. Bowles, R. Pitches, and T. Con- 
€t stable." There the objection was, that it must be 
taken from the memorial, that all those four in- 
struments were witnessed by those four persons, 
whereas three of them were only witnessed by two 
persons. The statement there was untrue, and on 

that 
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» x ^ 14 ' . that ground the court decided that the memorial 

Dp* den. was insufficient. Each of those oases therefore are 

Nay&or distinguishable from that now before the court, 

Stephsn* where there is neither uncertainty or untruth. The 

and aaother. &&> tf Horton & Knight alone is applicable to 

the present. That was an application to set aside * 

judgment entered up on a warrant of attorney for 

securing an annuity. There the indenture was in 

fact executed by Knight, Ford, and Orton, parties, 

but the memorial stated it to have been executed 

by Knight and Orton only, omitting Ford, who did 

in point of fact execute. And the court were of 

opinion that the act had been complied with. So 

here the names of the trustees are omitted, but they 

did execute the deed, and the witnesses named in 

this memorial attested the execution. 

As to the necessity of memorializing the admit- 
tance, that is not such an instrument or other 
assurance as comes within the meaning of the act. 
The statute says, every deed, bond, instrument or 
Other assurance, the subsequent general words must 
be construed to have reference to the previous par- 
ticulars enumerated. The act requires the execu- 
tion, the date, and names of witnesses, attesting to 
be set forth in the memorial, an admittance being 
incapable of execution, date or attestation, cannot 
therefore be within the act. 

[Graham, Baron. An admittance may not have 
taken place within the twenty days, and then it 
could not have been memorialized.3 

It might not j and the consequence would be, 

that 
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that a supplemental memorial would be in all such t l8l 4- , 
casesnoctssary. Inthecase otSherwn v. Oxlade(eJ 9 Doi deH| 
where one of the securities was a warrant of Naylor 
attorney, ou which judgment had been enteral up ^nrnm 
prior to the enrolment, the question was, whether and another, 
that judgment was ope of the assurances intended 
by the statute to be enrolled, and the court held 
tb*t it was net, 

Jervis, and Taunton, contra, contended that 
the admittance was a necessary part of the as* 
surance by surrender, for that till admittance 
nothing passes from the surrenderor : Until admit- 
tance surrenderee can not maintain ejectment, and 
admittance, on a second surrender, will in law de- 
feat a former surrender without admittance, even 
for valuable consideration, whatever might be the 
case in equity. If surrenderor dies before admit* 
tanee the estate descends to his heirs. Admittance 
therefore being so important a part of the assurance 
of surrender, as such it ought to have been en- 
rolled j and it is a material fact, that in this case 
the surrender and admittance were contempora- 
neous. The case of Sherson & Oxlade is entirely 
different from this. That was the case of an ex* 
ecutory security j and it does not follow, because 
a judgment may be entered upon a warrant of 
attorney that it necessarily must or will. 

Then as to the second point, of the necessity of 
the names of all the witnesses attesting the exe* 
cution of the deed appearing in the memorial. 

(*) 4 Term Rep, 824. 

The 
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t -18 14- t The word execution must refer to all the parties, 

j. d There are here three distinct descriptions of persons, 

Natlok all of whom should be shewn to have executed, and 

^ v - the witnesses names who attested the execution by 

Stfphens 

and another* each, should appear. Now this memorial does not 
state the names of the witnesses to the execution of 
this deed by the trustees, or that it was executed 
by them at all. And it is not sufficient that re- 
course might be had to the instrument itself, for 
the act intended that the memorial should be a 
faithful exhibit of the whole transaction, and that 
as such it might obviate the necessity of any in- 
quiry aliunde the memorial itself. This memorial 
is not sufficiently explicit ; it only states that the 
deed was executed by the grantor and grantee, 
and not by the trustees in whom the legal estate 
was, and therefore it is so far calculated to mis- 
lead; on the faith of it these defendants have 
resisted this ejectment ; and they were justified in 
concluding from it that the plaintiff could not re- 
cover. The case ex parte Mackretk is not, as is 
contended, in favour of the plaintiff, inasmuch as it 
is not untrue that the four deeds were witnessed by 
the four witnesses, for, reddendo singula singulis, 
the fact might be so; but the proposition dedu- 
cible from that case is, that the legislature intended 
it should appear, which particular deed the par- 
ticular witnesses attested; In the case of Orton 
v. Knight, Ford, whose name was omitted in the 
memorial as having executed, was merely a surety 
for Knight the principal; but in this case the 
trustees are an essential party to the grant. 

Cur. adv. Vult+ 
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Thomson, Chief Baron, now gave judgment. . l8> 4- , 

Having stated the case : This question involves m* m** 

the title of the lessor of the plaintiff, who is the Doe dem. 

grantee of an annuity, secured by grant of the Naylor 

estates, which are the subject of this ejectment. Stephens 

and another. 

The defence set up, is the invalidity of the me- 
morial of the securities required by the 17th of 
Geo. III. ch. 26. The objections which have been - 
taken to it are twofold : 

The first is, that the names of all the witnesses 
have not been enrolled : 

The other is, that the admittance which took 
place on the surrender of the copyholds, does not 
appear in the memorial : and therefore it is con- 
tended that the lessor of the plaintiff is not entitled 
to recover in this ejectment 

The first objection depended on the form of the* 
memorial itself, wherein it is stated " which said 
" indenture as to the due execution thereof by the* 
" said B. Newmorch, and Theodore Gwinnett and 
" Richard Nay lor, are respectively witnessed by 
" Samuel Bicketts and Thomas Hodges-" the fact 
being, that though it thus appears to have been' 
attested by these witnesses, as to the execution by» 
some of the parties only ; yet on reference to the 
instrument, it is found to have been executed by 
all the parties ; and that these subscribing* witnesses 
attested their execution, and are the only witnesses- 
attesting the execution by any of those parties. 

In 
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. ***4- In support of the objection, a case ex parte 

Dm do* Maekreth is cited, where four witnessed were de- 
Naw*r scribed as having attested the execution of four cHs- 
Srsrasxs t * nct i^t^Qnents ; and it was objected, that it ftmtft 
and imhiM, be taken to mean that the execution of each instru- 
ment was attested by the four subscribing witnesses ; 
but that differs materially from the present cade ; 
for there, it appeared thdf three of the instruments 
we« witnessed by only two of those pertons ; here, 
on production of the deed, it appears to be exe- 
cuted by all the parties, in the presence of the 
witnesses na/me& in the memorial. Then the ease 
of Hart and Lovelace is eked, arid tiiere the Ob- 
jection was, that the instruments were stated to 
bare been attested by and 1 executed in the presence 
of W* D. mi W. M. or one of them ; artdf vte : 
might easily anticipate the opinion Of the court itt. 
that case. 

In support of the memorial, the case of Orton 
mi K*&ghfi h very strong and conclusive'; there 
the none bf one of the parties, Joseph Ford, was 
omitted In the memorial as having executed the 
deed, but it stated alt the* persons who were sub- 
scribing witnesses to the deed 1 ; and the Court were 
of epkwon that the act had- been complied with. 
There teem* no objeetiort to the memorial' theft* on 
the ground bf *H Ae witnesses attesting the exe- 
ctttio* of the <*eed not Being named. 

The principal objection is, that the admittance 

has not bedn introduced' into the memorial. The 

admittance is contended to be an assurance, andt 

- much 
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much learning has been brought forward to shew 1*14* 
thai till admittance the estate remains m the hit- T>om ^ ^ 
rendered and that after admittance it relates bade Naym* 
to the time of the surrender. But the question is, 8u ^ B)v# 
what species of assurance the act had in view ; and and sasthar. 
it seems to have contemplated every instrument 
whereby the grantor became fettered. Now ad- 
mittance is an act proceeding from the grantee, and 
the very strong case quoted of Sherson and Oslade 
applies forcibly to this olgectian. There it was 
contended, that the judgment entered up on the 
warrant of attorney was an assurance which ought 
to have been registered under the act; but the court 
decided that not to be one of the assurances in- 
tended by the act to be enrolled; that thexrantraet 
for the annuity was made by giving the bond and 
warrant of attorney to enter up judgment; so here* 
I say, the contract was made by granting the sur- 
render. Lord Kenyon goes on to say, " those were 
the securities on which the party relied, and the 
act ia complied with by registering all the securities 
given by the parties. This will sufficiently answer 
the purpose of notoriety, for every person will see 
by referring to the memorial, that the party was aft 
liberty to enter vp judgment whenever he pleased." 
Se hers, every person sees by the memorial that 
there was. & surrender, and that therefore the sur- 
renderor had a right to be admitted. He the* says, 
that " whether a matter shall or shall not he re* 
gistered cannot depend on any act which is to be 
done efeffwards." Ia that case, till judgment had 
been: entered up the estates, could not be afffceted 
by the w3Ja»nti of attorney. There seems to be ■** 

distinction 
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l8 *4- ^ distinction between these cases, and therefore this 

Do» 4em. ramoriid must be taken to contain every thing. 

N±¥j.ob required by thp act ; and if so, there can be no ob- 

Stjphbns J^* 011 t0 * e plaintiffs recovering. Our opinion 

»n4 another, therefore is, that the rule for a new trial ought to 

be discharged. 

Rule discharged. 



In the matter of the ship Lucia Margaretha, 
-«ttft and her Cargo. 

1 v ' 

ThcCourtwiii SEI2URE of a vessel, laden with wirie, brandy, 

set aside con- \ ' * 9 

demnadonof and almonds, on her arrival at Falmouth, beyond 
seizure J after die period of her license. 

the expiration 

time of four- Scarlett had obtained a Rule, on the affidavit of 
Sowed iforen- Frederick Jolly , calling on the collector of Customs 
terin$ claim, ' for the port of Falmouth to shew cause why the judg- 
aftdavitof mentof condemnation entered herein should not be set 
ments. aside, on payment of costs. The affidavit stated that 

the vessel sailed with license for four months, from 
the 26th of September 181a; but that in conse- 
quence of meeting with damage at sea, she was not 
afterwards able to sail again within the time limited 
by the license, and did not therefore arrive at Fal- 
mouth till the 16th of January 1814, and on the 
19th of the same month was seized by the officer,; 
That the Lords of the Treasury were memorialized 
on the loth of February, praying that the cargo 
might be permitted to entry, which was refused ; 

when 



EASTER TERM, 54 GEO. Ill* 40 

wta& another memorial Was presented, praying to . l8l +- . 
be allowed to reload the said cargo, and carry it in the matter 
wider British convoy to Bremen, which was al- ^l^ 1 ^ 
lowed, and that directions. to that. effect were ac- Maroare* 
cordingly given by the Commissioners of the Cus* THA > * c * 
toms, who ordered a release of the said ship and 
cargo, but that the collector refused to comply 
with the order, on the ground that judgment of 
condemnation bad been entered in this .court, for 
want of a claim being put in within fourteen days 
from the return day of the writ of appraisement. 
That such proceeding to judgment of condem- 
nation was without the knowledge of deponent, 
and, as he believes, of Joseph Louis Ratten^ the 
memorials being then under consideration of the 
Lords of the Treasury, who had, by their orders of 
17th September, and 14th October, 1813, directed 
that no vessels under similar circumstances should 
be proceeded against, to condemnation, till their 
Lordships had the particulars of each case before 
them; that the writ of appraisement was issued on 
the 9th of February, 1813, while the ship was lying 
at Falmouth, and was made returnable on the 12th, 
and that judgment of condemnation was entered on 
the 2d of March, the day on which the order of resto- 
ration was granted, and that in consequence of the 
refusal of the seizing officer to release the ship and 
caigo, a further petition was presented to the Lords 
of the Treasury, who have since directed that their 
former order should be carried into effect, and that 
a writ of delivery should be issued to restore the 
. goods. 

vol. i. - - e The 



50 CASES IK THE EXCHEQUER, 

v l8 *4« 3 The affidavits on the part of the seizing officer 
in the matter stated, that expecting the arrival of vessels from 
° f Luc?a ^ noe under the assumed character of Prussians, 
Margare- he caused the vessel in question to be examined And 
tha, &c, admeasured; when he found that the term of die 
license produced had expired; that the amount of 
her tonnage (one of the best criteria of identity) 
differed materially from what was specified in the 
license; and that the master's name there was 
Lebby and not Deane$ and that therefore he de- 
tained her, and reported it to the Commissioners 
of the Customs, who directed their solicitor to pro- 
ceed to her condemnation, and that be received 
a writ of appraisement in consequence, with the 
knowledge and privity, as deponent believes, #f the 
agent of Ratten, the claimant, and that he suspected 
her papers were simulated. 

Abbott, and Brougham, shewed came, and ob- 
jected to the affidavit on which the motion was 
founded, as not being made by Ratten the owner of 
the vessel, as they contended it should have been, 
bat by Jolty, who, it did not appear, could, have 
been sufficiently acquainted with the facts, and who 
had not set forth any merits. They insisted that 
the <dahn of the owners of the vessel should have 
been put in before the expiration of the fourteen 
days, winch was die usual period allowed, aa Ratten 
knew, having done so, as it appeared by the affi- 
davit of the officer, on a former simitar occasion. 
They stated also from that affidavit, that the .ship's 
size and tonnage, and the name of her master, 
* did 
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did not correspond with the description In the l8x * 



In the matter 

of the Ship 

Scarlett, and Littledale, contra, denied that Jolty Margare- 
was a stranger ; he was a partner in the vessel ; nor ™ A > * 6 * 
could he have had reason to think that the officer 
would have proceeded to the extremity of con- 
demning the ship, in defiance of the order of the 
Treasury adverted to in the affidavit, which pro- 
tected her, during the consideration of the memorial 
of her owners by the Commissioner*, This was a 
license not only to trade with the enemy, but to 
bring home the produce of France in a Prussian 
bottom ; and by modern decisions, *f there be no 
fraud, an adventure is not illegal, although die 
vessel's license be in point of fact expired. And 
Lord Elknborough has frequently held, that the 
license in a/1 such cases, where no fraud appears, still 
protected the vessel. Here the Board o£ Trea- 
sury and the Board of Customs had been satisfied 
that there was no fraud, or breach of the navigation 
laws, and therefore no ground for condemnation. 
The delay has been well accounted for by Jolly, 
who swears to merits. The objection of the claim 
not having been entered within the fourteen days, 
is obviated by the fact of the claimant being at 
that time in communication with the Treasury, 
whieh removes all ground of want of due apprizal 
of the steps intended to be taken on the part of the 
claimant, and he had obtained two Treasury letter! 
directing restoration. The difference in amount of 
tonnage is «o criterion of the noiwdentity of the 
vqsseL British mid Prussian admeasurement majr 

e 2 not 
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. * 81 * , not correspond. The change of master is still lew 
in the matter so* Th e or ^7 kgfl ground of seizure, fraud on the 
of the ship p art f the owners of the ship, failing them, we are 
Maroark- entitled to be admitted td put in our claim, notwith- 
IHA >* C * standing the condemnation. 

The Court having taken time to look into the 
affidavits j 

Thomson, Chief Baron, this day gave judg- 
ment—After stating the substance of the affidavits 
on both sides. — This application is made to the 
discretion of the Court, to permit the owners of this 
vessel to enter their claim, notwithstanding the 
proceedings which have been taken : and that can 
only now be done by our interference to set aside 
the condemnation. The parties opposing that in- 
terference have not put enough before the Court to 
induce it to Withhold the favor that has been 
sought, or to prevent this going before the proper 
authority to decide whether these claimants are en- 
titled to the property. The neglect of putting in 
the claim within the usual period of fourteen days, 
9 appears to have been reasonably enough accounted 
for ; because their application to the Treasury was 
at that time under consideration ; and during that 
interval it might have been supposed that the officer 
would not have proceeded. But in the mean time 
the condemnation did take place. Otherwise the 
claim must have been put in, in due time. The other 
objections are perhaps not much more than matte? 
of cavil. On all the circumstances of this case, the 
Court are inclined to indulge the claimant, by 

putting 
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putting him in a situation to enter his claim; *8*4* 

Therefore the condemnation must be ^set aside on i n the matter 

payment of the costs of that proceeding, and of of to«ship 

this application. The claim to be perfected in Margah*. 

fourteen days, and no action to be brought against THA > &c * 
the seizing officer. 

Rule absolute. 



DAVIES V. CONNOP. Wtfimdm 

Jf«is7 

' — ^ ' 

TfiOVER for Wheat and Straw.— This cause Tweriieifor 

came on to be tried at the last Hereford Assizes, aTlwt-^auig 
when it was submitted by Jervis and Campbell for ** nant * fter 

..-_ . * ._ _ ^ the expira- 

the defendant, that trover could not be supported Hon of hit 
by the facts of this case, and that the form of action l^'by him 
should have been trespass, or ejectment, and an b . efore **** 

n n 1 - * t» time, under 

action for mesne profits; they cited Boraston v. the notion of 
GreenCO, and Wallace v. King (uj. JS^X - 



to an away- 
going crop. 



The facts were these : the plaintiff entered into an 
agreement with defendant, dated the 4th of March, 
1806, to let him the Snail's Croft, Lower Field, 
and Lower Park Meadow, for seven years, from 
Candlemas preceding, at 26 /. per annum. 

In the last year of his term the defendant sowed 
about a third part of the arable land with wheat, 
conceiving, as he said, that he was entitled to an 
off-going crop. 

(t) 16 East. p. 71. (u) 1 H. BL 13, 

e 3 At 
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At the expiration of the defendant's term, 
Candlemas 1813, the plaintiff let the same lands to 
Joseph Skidmore, by parol, reserving the crop of 
wheat, and Skidmore took possession of all the land, 
except that on which the corn was sown, which he 
was not to have till the crop was carried away. 

On the 25th of Aug. 1813, the plaintiff sent some 
reapers to cut the wheat, but after having cut some 
part of the field, the defendant came and turned 
them off the land, and on the next day sent in his 
own reapers, and cut and carried away the whole of 
the corn. To recover which, the present action of 
trover had been brought. 

Mr. Baron Graham directed the jury to find 
the amount of damages, giving the defendant leave 
to move. 

A rule nisi having been granted, 

Dauncey, and Abbott, now shewed cause. — This 
action is maintainable upon the plain and general 
principles of law. The action of trover is, in form, 
a fiction merely. Where there is property the 
law annexes possession, and therefore it is that an 
executor may bring trover for goods, of which he 
has never in fact had actual possession, nor is it 
necessary that he should prove the goods ever 
having been in his possession. 

[Wood, Baron. Is there not an act of parlia- 
ment enabling executors so to proceed?] 

There 
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There ia an act which gives executors a right to h **H». 
mantain trespass f«r,/; buttheir action of troveris not Davum 
dependent on that statute. And thatactionof trespass *• 
is given where the wrong was sustained in the life* 
time of the testator. But the principal difficulty in this 
esse is* whether the plaintiff had such a possession as 
toentitie him to declare, as he has doneonthisrecord* 

In Gordon v. Harper (y), it is said by Mr. Justice 
Lawrence, that it had been long in doubt previous 
to the decision in Berry v. Herd (z) f whether a les- 
sor had such a possession of timber cut down, pend- 
ing a lease, as would support trover j but that by 
that case it was finally determined that he had y 
and that as soon as a tree was cut down the interest 
of the lessee in it was determined. So if one cut 
down corn growing on my land, though I have a re* 
medy by trespass quote clausumjregit, yet if it be 
carried away, trover also lies, because when se- 
vered it is then in me. Here, at all events, the 
property was not in the defendant, but in the 
plaintiff, and possession follows the property. The 
defendant had quitted possession at Candlemas, 
and he had no pretence to retain it after that time* 
Taunton v. Costar (a). The case ofBoraston and 
Green does not apply. In that case there was a 
specific contract, which destroyed the custom under 
which the right to an away-going crop was claimed. 
It also differs from this, as it was an action brought 
by the in-coming tenant, and not the landlord, whp 
was there held to be the proper plaintiff, having a 
remedy on the covenant or agreement. It is adf 

(x) 4 Ed. 3. c. 7. («) Palm. 3*7. Cro. Ca». «4* 

(y) 7 Term Rep. 13. (a J 7 Tem Rep. 431* 

e 4 xnitted 
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t l8 H»'^ mitted here that the defendant had no right under 
Davies any supposed custom. Neither the corn nor the 
"* land was rightfully in his possession ; and the land- 
lord took possession of the land by sending reapers to 
cut the corn. If the outgoing tenant had a right, 
by custom, to an away-going crop, he would then 
only have had a qualified possession of the land for 
the mere purpose of taking that crop away. 

Jervis, and Campbell, in support of the rule, ad- 
mitted that the defendant was bound to have quitted 
at Candlemas, 1813, and that he was not entitled to 
an away-going crop ; but contended that in point of 
fact he had not then given up the possession of that 
part of the land which he had sown with wheat, in 
Michaelmas 1812, when he was tenant of it, and had 
a right to do so. That was a circumstance mainly 
relied on by one of the judges in the case of Boraston 
& Green, who considered that the possession of 
the off-going tenant continued as to that part of 
the land on which the crop was growing. In Bevan 
v. Delahay (b) 9 the tenancy was held to subsist be- 
yond six months after the expiration of the term, so * 
as to give the landlord a right to distrain on an off- 
going crop. It has been said, that the sending 
persons to reap by Skidmore on behalf of Davies 
was taking possession of the land ; but it was nothing 
like taking possession ; nor does possession follow the 
property, as is shewn by their own case of Gordon 
v.Harper, where it was held, that the furniture of the 
ready-furnished house, which had been let, was not 
in the possession of the landlord, in whom the pro- 
perty was, but of the tenant, whose possession was 

(h) 1 Hen. Bl. 5. 

not 
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not qualified, but absolute. The right of possession 1814- 
is the question between us, and therefore it is that davibs 
trover is not the proper form of action here ; for the ^ *• 
title to land cannot be tried by such an action. The 
case of trees severed, bears, no analogy to the pre* 
sent. Trees are never in possession of a lessee, who 
can have nothing in them, but the convenience of 
shade and shelter whilst they are standing, which is 
determined the instant they are cut down. 

[Graham, Baron. But what difference is there 
between trees severed, and corn reduced into the 
"possession of the landlord by severance ?] 

The distinction is, that the corn here was sown 
by the tenant, having a right to the land, and con- 
sequently to the produce, to which the ownership 
of land does not extend, as it does in the case of 
trees and mines. But we deny that he had ever given 
up possession of this part of the land ; therefore, 
he had not merely a conditional license ; he always 
retained the absolute possession. In Boraston v. 
Green, Mr. Justice Bailey makes two strong points. 

[Chief Baron, The result of that case is, that 
the in-coming tenant could maintain no action at 
all; it should have been brought by the landlord.] 

Lord Elknborough adverts to the plaintiff's 
action there, and says it should have been trespass, 
quare clausumf regit, to try the defendant's title to 
enter upon the land and take the profits. 

[Chief Baron. The landlord may bring trover 
against a stranger for carrying away trees, though 
the hoid be out of his possession; and this being a 
reserved crop, approaches that case.] 

His 
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t l8l 4* His right to reserve the crop will depend on 

Da vim to* "S^ to *^ e corn# ^^ defendant must be con- 

v. sidered here as holding over after notice to quit. 

Cohnop. j^ e conse q Ucnce f allowing trover to be brought 

in cases like the present, would be to annihilate the 

action of ejectment. 

Cur. adv. Vult 

v*y t$. Thomson, Chief Baron, now delivered the 
judgment of the Court. This cause, which was 
tried before my brother Graham, was an action of 
trover for wheat jn straw ; and the short facts appear 
to be, that the defendant had been tenant to the 
plaintiff under a term which was expired; and that 
he had been served with notice to quit at that time. 
There is no objection made to the regularity of the 
notice. In Autumn i8rs, after receiving notice* 
and before quitting possession, he sowed part of 
the land, three acres, part of a close of five acres 
and a fraction, with wheat, having, as is admitted, 
no right to what is called an away-going crop, and 
his lease expiring at Candlemas 1813. It seems, 
for so I collect from brother Graham's report, that 
he gave up all the rest of the land, except this 
part which he had so sown with wheat. He had 
been told, however, that if he sowed, he would 
have no right to reap, thoqgh that was certainly 
not necessary. The plaintiff then let this land to 
one Skidmore, reserving the corn growing on these 
three acres, that the in-coming tenant might not 
be involved in a law-suit with the old occupier. 

The summer before, the plaintiff had sent some 
labourers into the field for the purpose of weeding 

i the 



EASTER TERM, 54 GEO. III. 

the corn, and had thereby exercised an act of owner* 
whip. In harvest time 1813, he sent reapers to cut 
the corn, who proceeded to cut a part of the field, 
when they were interrupted by the defendant, and 
the plaintiff wisely yielded to prevent mischievous 
consequences. It ended in defendant cutting the 
remainder, and carrying the whole away, as well 
what had been cut by the plaintiff, as that which was 
afterwards cut by himself; and it is to recover that 
corn that the present action is brought. I stated, 
he had no claim or colour of right to the land, and 
to it is admitted; but it is contended, that the 
plaintiff cannot maintain trover under the circum- 
stances, but that he should have brought ejectment, 
and an action for mesne profits ; on die other side, 
they say he had a right to cut the corn, and that 
the whole when severed either by himself or the de- 
fendant, became his property. The question there- 
fore is, whether the plaintiff had such right and pos- 
session as will enable him to support this action of 
trover. The case of Taunton & Costar is in point. 
That was replevin for taking cattle, avowing a demise 
•f the locus in quo to one Jackson, and by him to the 
defendant for a year, and so from year to year as long 
as both parties pleased ; by virtue of which the de- 
fendant entered and was possessed at the time of 
distraining plaintiff's cattle, damage-feasant. The 
plea in bar was, that before the demise to the de- 
fendant, Jackson 9 * executors sold the residue of the 
term to the plaintiff who determined the demise to 
the defendant by notice to quit; after which the 
plaintiff entered into the locus in quo, and put his 
cattle therein. The replication was, that the de- 
fendant 
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18 14. fendant did not give up possession in pursuance of 
Da vies the notice. And so the defendant might have said 
*•' here. To that replication there was a general de- 

murrer: but Lord Kent/on held the case too plain 
for argument. His words are, " Here is a tenant from 
year to year, whose term expired on a proper notice 
to quit, and because he holds over in defiance of law 
and justice, he now attempts to convert the lawful 
entry of his landlord into a trespass. If an action 
of trespass had been brought it is clear the land- 
lord might have justified under a plea of liberum 
tenementum :" — and so might the landlord have done 
here. Lord Kent/on then goes on, " If indeed the 
landlord had entered with a strong hand to dis- 
possess the tenant by force, he might have been 
indicted for a forcible entry/ but there can be no 
doubt of his right to enter upon the land at the 
expiration of his term." Taking this therefore to 
be a crop growing upon the land, whether cut by 
the defendant or a stranger not being in possession, 
the moment it was severed, it became the property 
of the plaintiff* Then as to the landlord having a 
right to distrain after the expiration of the term, 
the case of Bevan v. Delahay has been cited, 
but that does not seem to bear at all upon the 
question here. I also lay out of my consideration, 
at present, the case of Boraston & Green, as one 
which cannot be said to apply. In that case, the 
main point was, whether the lease controlled the 
custom; and the Court held that such a specific 
agreement destroyed the operation of an implied 
contract under the alleged custom. In the case 
of Gordon & Harper, which was trover against 

the 
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the sheriff for having taken, under an execution 
against the tenant, the furniture of a ready-furnished 
house let to him by the plaintiff, what the Court 
went on there, was, the concurrence of the right 
of property, with the right of possession ; and it 
was held that the landlord had not the right- of 
possession during the tenant's term. But in that 
case, supposing the sheriff had come in and taken 
those good^ under an execution against the tenant, 
only one day after the tenant's right had expired, 
the form of action would then have been good. 
We think there is no sufficient objection to the 
plaintiff's recovering in this action : therefore the 

Rule must be discharged. 



6l 
1814. 

Daviks 

Connor. 



Morgan v. Bidgood, 

OWEN having, on a former day, moved for 
costs for not proceeding to trial in this cause, now 
applied for judgment as in the case of a non- 
suit (c). 

Hughes, opposing the application, insisted that 
though such a motion as the former might be made 
in the Court of King's Bench, where costs are not 

(c) The one being a rule absolute in the first instance, 
and the other a rule nisi, the advantage of this practice of 
moving is sufficiently obvious. The costs on the former motion 
are to be paid immediately on taxation; whatever may be the 
event of the action. 

given 
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order, but not 
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given in such cases unless a separate application be 
made for them, yet that it had never yet been in 
point of practice recognized by this Court that both 
these motions might be made, and therefore could 
not be done in the present instance. Guy v. Wil- 
kinson (d J. Ogle v. Moffit(e). 

Thomson, Chief Baron. The meaning of the 
act (fj is, that the defendant should be put in the 
same situation as if the plaintiff had proceeded to 
trial and been nonsuited. 

Rule granted. 



Monday 
May 13. 

*■ v ' 

Defendant 
brought to 
the bar of the 
Court for 
contempt in 
not putting in 
his answer, 
being an in* 
Fant, the 
Court on sug- 
gestion of his 
infancy, will 
assign him a 
guardian, and 
discharge 
him. 

Defendant 
maybe 
brought up 
on any day in 
term. 



Wilson v. Bott. 

THE defendant was brought up by habeas corpus 
from Leicester gaol, on an attachment for want of 
his answer; and Hughes now moved that he might 
be charged with the bill for the first time. The 
defendant being put to the bar, it was sufficiently 
obvious that he was an infant, and the Court in- 
quired into the circumstances of his case. It ap- 
peared that he had married a woman possessed of 
some property, who was also under age, and that the 
present bill had been filed by some of her relatives 
against the husband and wife. The Court were struck 
with the novelty of the peculiar situation of the par- 
ties, and hesitated for some time, considering what 
would be the proper mode of proceeding, to adtipt. 

(4) Barnes 314. 

(e) Ibid. 316. See Tidd'a Practice, p. 773. 

(f) 14 Geo. II. ch. 17. 

They 
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They regretted that the defendant had been 
brought up on the last day of the term ; and the 
attorney suggesting that he had considered it contrary 
to the practice to bring him up before, the Court 
declared that he might, consistently with the prac- 
tice, have been brought up on any day in the term. 

After some deliberation, it was at length 
moved by Hughes, on the part of the plain- 
tiff, by the direction of the Court, on suggestion 
that the defendant was an infant, that one of the 
clerks in Court might be assigned his guardian, and 
that he sbouM put m his answer by such guardian. 
And it was ordered that Mr. Thompson should be 
assigned his guardian, and that the defendant 
should be discharged out of custody (gj. 

(g) Same daj. Batson v. Maybcy. On the motion of 
Mr. Hail for the plaintiff, that the appearance of the defend- 
ant, brought to the bar of the Court by writ of habeas corpus, 
directed to the Sheriff of Dorsetshire, may be entered, and 
that the defendant may be committed to the Fleet, charged 
with his contempt, and with the several causes mentioned in 
the Sheriff's return. 

Writ of habeas corpus being read; 

It was ordered that Mr. Thomson do record defendant!* 
appearance in the proper book, and that he be committed, &c» 



THE END OF EASTER TORM. 
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nttrgday Gordon v. Trevelyan. 

June 16. 



The Court T HIS was a bill filed last Michaelmas term, to 
Trcca^pccific enjoin the defendant proceeding in ejectment. It 
performance stated that plaintiff held a farm called Slade. in the 

of an agree- • i * *t * : i • i " ' /» ~ 

ment for a parish of Nettlecomb, m the county of Somerset, as 
wliecrtdfrom tenant to the defendant, at a rent of 40/. a yeaii for 
letters where many years previous to September 1 802. On the 13th 
definite term of that month the defendant wrote to the plaintiff, 
wSchThe ° r proposing to raise the rent to 70/. which the plaintiff 
lease was to answered by a letter offering fifty guineas, under a 

nor any reference aliunde, by * hich ic might be ascertained. But stwbU othefptfte 
if the letters had been more explicit, or had afforded any criterion for defining the 
object of the purtiea. 

leasee 
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lease. He then received the following letter:— 1814. 
" 22 Sept 1802. My dear Sir, soon after I sent GoRD01l 
my kind letter of remembrance of you, I was in- v. 
formed by 1 George and John Babbage, and also Trkvelya*. 
Quarter, that the full value of Slade, per annum, was 
50/. therefore immediately said that I would take 
no more of you, going on in other respects as 
usual, as to the dutgoings, &c. but as to super- 
seding you in preference of any other person it' 
never entered my head. John Babbage will this 
day acquaint your man Robert Lary with the 
same, that no time may be lost in consequence of 
Mr. Wade's over valuation, from which I took the 
hint, not knowing at the time I wrote to you but it 
was right." Which plaintiff immediately answered, 
expressing himself satisfied with the rent of 50/. 
and desiring to have a lease on the same plan with 
those usually granted to his other tenants. De- 
fendant's reply: — "4th Oct. 1802. My dear Sir, 
I am glad to find by your letter of the 30th ult. 
that you think the rise of Slade very fair and pro- 
per, as you desire a lease on the same plan with 
my other tenants; you shall certainly have one; 
but how is Mr. Leigh to make it out who is un- 
acquainted with the nature of such lease, or why 
dm I not to employ my own steward, who has 
acted for me these thirty years? your answer of 
course must be upon the plea of delay; and should 
it be the case, you have no great reason to fear my 
taking advantage of you in any transaction, as my 
conduct will speak for itself both as to Middleton 
and Slade; and in the latter case I take less rent 
than yw dbrad. I think you might have saved 
vol. 1. f " yourself 
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l8l 4* j yourself four or five guineas, or what Mr. Charier 
Gordon usually takes of tenants, but at all events you shall have 
one in the usual way, where the landlord stands to re- 
pairs, as to having delivery of timber, respecting gates 
and stiles, and taking upon himself the land-tax.' 5 

Charging that at the time of writing the let- 
ters defendant was in the habit of granting leases 
for fourteen years, determinable at the end of 
the first seven ; that plaintiff was ignorant of de- 
fendant having granted any leases for a shorter 
term, and that he was entitled to have had a lease 
executed to him of the said farm for fourteen years, 
from Michaelmas 1802 j that defendant had com- 
menced an action of ejectment, and threatened to 
proceed and sue out execution, unless, &c. Prayed 
specific performance and injunction. 

The answer admitted the letters, but denied that 
they referred to a term of fourteen years, and set 
forth the letter of the plaintiff in answer to the 
defendant's last, and submitted it amounted to a 
waiver of the lease ; and stated, that the leases 
usually granted by the defendant were generally 
only similar in point of covenants, but differed in 
the duration of the terms, some being for seven, 
others for ten, and others for fourteen years. 

The Piaintiffthen wrote again, " 7 October 1 862. 
I am this moment favoured with yours of the 4th 
mst. and thank you for so readily agreeing with my 
proposals. Nevertheless, I faH into your opinion; 
that a lease for Slade is needless j I am therefore 
satisfied in renting the farm of you without one. 
B Allow 




Tmivklyak, 



TJUNITY TERM, 54 GEO. lit* 

Allow me to assure you, that no part of your con* 

duct towards me, or any other man living, could (jp^^ 

lead to the slightest suspicion of your word, which •• 

I ever did, and over shall, look upon as saored as 

my own." 

Dauncey, TYipp, and Courtenay, now shewed cause 
against dissolving the injunction, and contended 
that the letters put in amounted to an agreement 
for a lease, and that plaintiff held under the increased 
ient only in confidence of the expected term. 

Martin, Shadwell, and Clason, in support of the 
order, insisted that the defendant's letters were inca- 
pable of such a construction, and that the plaintiff** 
letter of the 7th of October, at all events amounted 
to a waiver of a lease. There is no term mentioned 
in these letters, and it is impossible they should be 
construed to amount to such an agreement for * 
lease as the Court will decree a specific performance 
of, by compelling Sir John to execute a lease for 
fourteen years, without a word of any covenants or 
conditions to be observed on the part of the tenant. 
Sir John constantly proposes to the tenant to hold 
on as usual, and that was at will. But even if he 
should be held bound to grant a lease, it could not 
be for more than seven years, reference to this usual 
mode of leasing will not furnish a definite term ; fiil 
his leases are for different periods. If he bad had 
a lease, he was to have given fifty guineas a year y 
md aU the cases of a decree of specific perform- 
ance, by reference, have some means pointed out 
by which the term and necessary covenant? may be 
f 2 ascertained. 
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i3** ascertained. The principal difficulty is as to tH* 

Gordon duration of the term,, and the plaintiff has refused 

v. the lease which would have defined the term. Now 

Tmyblyan, jj e h M received notice to quit for having cross-cropped 

the land ; and it is a rule in the court of chancery,, 

that if the court see that there is any stipulation 

in the agreement which in a lease would have 

amounted to a covenant, and would have created* 

a forfeiture if broken, they will not interfere, if it 

ha* been infringed. The notice in this case was 

given long after the expiration of the first seven. 

years. 

Thomson,. Chief Baron. It seems to me, that if 
we were to continue this injunction we should be giv- 
ing a greater interest to the plaintiff, than any con- 
struction which he could himself put on these letters 
as an agreement would warrant ; for twelve years are 
now expired since the time when they were written,, 
and the cause would probably not come on to be 
heard finally till two years more. But setting that 
consideration aside, the question is, whether any 
agreement can be made out from the letters, and. 
the circumstances under which they were written*- 
It will be material to consider the previous relation 
which subsisted between the parties ;, Gordon had 
been for many years the tenant of Sir John Tre- 
vetyan without lease. Shortly before this corre- 
spondence Sir John had directed a valuation of his 
farms, and this had been estimated at a higher rent 
than the tenant then paid. It was advanced from: 
40/. to 70/. but that advance w^s not accompanied 
with any offer of a lease. It .appears that a, pro- 
posal 




Treveltak. 



TRINITY TERM, 54 GEO. UT. 

*poeal was made by the plaintiff to pay 50 guineas 
a year under a lease, and it then remained to be Gobdo* 
settled on what terms. The defendant afterwards _ *• 
finding the farm had been too highly estimated, a 
handsome proposal is then made by hhn to conti- 
nue the plaintiff as his tefiant, at a rent of 50L 
going on as usual in other respects, and paying the 
visual outgoings, and declaring that to supersede 
plaintiff never entered his head. A letter seems to 
have been afterwards written to him by Gordon, 
which is not now extant, to which Sir John wrote 
*n answer, expressing himself glad to find that 
plaintiff considers the rise of the farm fair ; and 
complies with his desire to have a lease on the 
same plan with his other tenants, not at all alluding 
to any term of years. It seems that it had been 
proposed, that the lease should he prepared by some 
pro/Bfcional person ; and Sir John Trecelyan asks, 
why his own steward, who was better acquainted 
with the nature of his leases* should not be em- 
ployed on the occasion, by which money would be 
saved. On the 7th of October a letter is written 
by the plaintiff to this effect : — I fall into your 
opinion that a lease is needless, and I am satisfied 
# to rent the farm of you without one, which finally 
determines all communication between these parties, 
flfere is then no precise agreement, en reference to 
any one of Sir John Treoehjan 9 * leases in particular, 
by which the term and conditions might be ftir- 
nished, and the silence of these letters in those 
respects sruppliecf. And it appears that Sir John's 
tenaiits held under different terms. Many of his 
tea&s' are foi* seven years, and some for fourteen, 
determinable at the expiration of the first seven ; 

f 3 and 
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t l8l 4« and I think in this neighbourhood there were only 
Gordo* tlVo fcrtn* held for the term of fourteen years, the 

* term claimed by the present bill, and those were 

granted on the express reason of the tenants hav- 
ing incurred grfeat expense in the improvement of 
their farms. These letters, therefore, are altoge- 
ther too uncertain and indefinite ; nor is there any 
reference or allusion to which we may resort to ex- 
plain the mutual intention of the parties* It must 
have been left to some subsequent treaty for the set- 
demerit of terms, and none appears to have been 
afterfratds set oh foot. In consequence of the de- 
fendant having taken offerice about the mismanage- 
ment of the farm in 1813, with which, whether he 
was right or wrong, we have now nothing to do, he 
gavfe the plaintiff notice to quit, and on receiving 
that notice he files this bill. It seems to me, that to 
constitute an agreement for a lease, the t&fif and 
conditions should either be actually expressed, or 
the treaty should bear some reference by which 
they might be ascertained, and that otherwise it is 
not an agreement of which a court of equity can 
decree a specific performance. There is no gtound 
herg for continuing the injunction, and I think it 
should bfe dissolved. 

Graham, Baron. I think on the whole the good 
sense of the question is with the reasons lor the 
opinion of my Lord Chief Baron. 

Woot>>' Baron. The principal difficulty which 
occurs to me, is in ascertaining the time for which 
the lease was to have been granted, and on that 
ground I concur with the Lord Chief Baron. By 

the 
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the letter of the 4th of October, the plan of de- . * 8i * 
fendint's other leases is alluded to ; and though I Gordon 
think that the word plan means something more ^ *• 
than term ; yet how are we to ascertain from this 
plan, which is of itself not uniform, for what 
period the lease should have been granted. I 
agree, id cerium est quod cerium reddi potest, but 
we have no means of fixing what was the intended 
t*nn. 

Richards, Baron. If I could have found any 
subject to which I could refer for the terra, I should 
then have thought we had enough to warrant us in 
continuing this injunction, for I think Sir John 
agreed with the plaintiff's proposal. From his 
letter Sir John seems to have thought it proper 
that his steward should have been employed in 
preparing the leases, as being more conversant with 
his usual mode than any other person could be, 
yet that means merely as to the conditions, and not 
as to the term; bat, he aays, at all events you shall 
have one in the mud way, and that is explained by 
the subsequent words. Then, if it is conceived 
there is a reference to the leases already granted, to 
which of them are we to refer, to ascertain the in* 
tended term to the leases for life, for one term of 
lean or another? and if not to one in particular, 
haw can we ascertain the term, when there are 
hardly any two persons who have the same } and it 
is imponibie Ear a court of equity to decree a spe- 
cific perfontaftce of an agreement lor a 4ease, with* 
«H having a preoke term, «Kprosftly or by reference, 
ferwlncfc kis to ^be granted; and it would be crurf 
f 4 *nd 



72 CASES IN THE BXCHEQtfKS, 

1814. and unjust to detain the plaintiff here, on a point 

* " which we think against him. 

Gordon 

Trevelyan. 



Injunction dissolved. 



Saturdm,. BROOKS V. BOURNE. 

18 June. ZS /facxS S6 4>r 



A solicitor DAUNCEY moved, That the solicitor for die 
wJFhh* defendant in this cause should be at liberty to tax 
costs after y s costs j n ^g su Jt a j j aw between the parties, and 

verdict at law, . r J 

notwithstand- proceed to recover the same, notwithstanding the 

& toS^" "U 1 ""* 1011 which had been *t»ined by the plaintiff 
execution, / t he defendant at law) in this court. 

with a view v ' 

to commenc- 

l!! g M. n ^ ion The affidavit of the solicitor, on which this was 

111 nis own ' 

name for the moved, stated, that he had commenced an action in 

afinai n set a tlet r the court of Common Pleas against the plaintiff in 

nient between e q U ity, at the suit of the defendant, to recover the 

arbitration' sum of 140/. and in Hilary Term 1812, had ob- 

^ncumnce. tained a verdict ; — that the present injunction to 

restrain him from suing out execution, was obtained 

on the 6th of July following ; — that on the 1 ith of 

September 1813, the defendant became bankrupt* 

when he and his assignees entered into an agree* 

ment with the plaintiff, without the knowledge of 

deponent, to refer all matters between them, both at 

law and in equity, to arbitration, and that each party 

should pay his own costs of suit at law.— That the 

arbitrators, by their award of the 24th of January, 

ordered the said sum of 140 L to be paid by the 

then surviving plaintiff to the assignees, with costs 

of the agreement and reference, and all other costs 

incidental 
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incidental thereto, to be taxed by the proper officer: fc ***4- 
—that the surviving plaintiff had paid the said sum Broom 
of 140/. to the assignees, but had not paid depo- *• 
nent the costs due to him on the verdict, and that VRJT£ * 
deponent had objected to the reference. 

Dauncey urged, that the solicitor ought not to 
be thus precluded from recovering his costs by any 
such agreement as had been entered into between 
the parties to the suit. 

Home, contra, insisted that this motion ought to 
be dismissed with costs ; that it was incompatible 
with the practice of the Court, its object not being 
to dissolve the injunction, as it should have been, if 
further proceedings were intended to be pursued. 
The reference was by rule of court, and all dispute 
between the parties, both at law and in this court, 
bad been determined by the award. 

But the Court allowed the motion ; and inti- 
mated, that if an attachment should be moved for, 
on an action being brought to recover the costs in 
the solicitor's name, as it must be, on the ground of 
a breach of the injunction, the Court would consider 
it a distinct cause, and therefore would not grant 
the attachment. 



CaUMP 
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In the case of 
a bankrupt 
charged in ex- 
ecution, the 
Court will en- 
large the time 
for his sur- 
render in . 
discharge of 
bail, notwith- 
standing the 
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the statute of 
49 Geo. 3, 
permitting a 
bankrupt in 
custody in 
execution to 
be brought 
before the 
Commis- 
sioners. 
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Crump v. Taylor. 

J. PARKE had obtained a rule nisi, calling on 
the plaintiff to shew cause why the defendant 
should not have a fortnight after the 25th of June 
instant, to surrender in discharge of his bail, and 
that in the mean time all further proceedings should 
be stayed. 

The affidavit of the defendant's attorney, on 
which this motion was made, stated that the de- 
fendant and the bail resided at Liverpool ; that the 
defendant had lately been declared bankrupt ; and 
that the 25th of June had been appointed for the 
last sitting, when the defendant was to surrender, 
and finish his examination. 

It was alleged to be the practice of the other 
courts to allow such motions ; and various orders 
made by judges at chambers to that effect were 
produced ( 0). And the cases of Maude v. Jowett, 
fpj, and Glendimng v. Robinson (q), were cited. 

fo) MosKtt Wool* v. William Taylor.— Upon hear- 
ing the attomitt or agones on both sides, I do order that the 
defendant have a fortnight after the 35th of June instant, to 
surrender himself, or be surrendered in discharge of his bail, 
the plaintiff being at liberty in the mean time to take such 
proceedings as he may be advised ; but notwithstanding any 
such proceedings, the defendant's bail in this cause shall not 
be fixed in case the defendant be surrendered within the 
fortnight above mentioned. 

7th of June 1814. S. Le Blanc. 

(p) 3 East 145. (q) 1 Taunt. 320. 
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W. E. Taunton now shewed cause, and objected 
that the cases quoted did not furnish authority for 
the present application, because the rule moved for 
in Maude k Jowett had been then discharged, and 
subsequently went off by compromise, And the 
other had occurred in 1808, which was previous to 
the stat. of the 49 Geo. 3. ; and that act having 
removed the inconveniencies on which alone such 
indulgence could be granted, by permitting the 
bankrupt in custody in execution, to be brought be- 
fore the Commissioners, had obviated the grounds 
on which similar applications must have been made. 
The Commissioners, and not the bankrupt, must 
have been the object of the indulgence of the Court, 
otherwise the bankrupt who has defrauded the 
greatest number of creditors will receive the great- 
est share of favour. In this case it is particularly 
unnecessary. The writ of capias ad satisfacien- 
dum was returnable the 2 2d of this month, and the 
scire facias may be made returnable on the 25th. 
By the practice of this Court, bail have four days 
after the return of the writ to surrender the princi- 
pal, and they may therefore surrender the bankrupt 
in discharge of their recognizance on the 29th. 
And the bail residing at Liverpool, he is on the 
spot 

{Chief Baron. Have the bail a right to take the 
bankrupt while attending the commissioners ?] 

It wtmld certainly be in contempt of the chan- 
cellor to take hhn from the cotnmisstoners ; btrt 

immediately 
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immediately on concluding his examination they 
may take him into their custody. 

Thomson, Chief Baron. That would be sup- 
posing the bankrupt's examination entirely con- 
cluded on the 25th, and that the bail apprehend 
him on the 26th, which will be on a Sunday. It 
sometimes happens that the last examination is ad- 
journed. I had at first some doubt that the applica- 
tion was now necessary, since the 49 Geo. 3, ch. 1 21, 
but it appears to me that this case comes sufficiently 
within the reason of those where the same indul- 
gence has been granted by the other courts. It 
must be taken, subject to the terms which have 
been usually imposed in such cases. 

Rule absolute. 



Wednesday, 
ttd June. 

« * ' 

Justification 
of a libel, that 
there was rea- 
son for think- 
ing the impu- 
tation was true 
from what had 
been said, held 
bad on de- 
murrer, unless 
it is stated 
what had been 
said, and by 
whom. 



Lane v. Howman. 

THIS was an action on the case, for writing and 
publishing a libel. The declaration stated, that 
th,e defendant, well knowing, &c. but contriving, &c. 
to Cffose it to be believed that the said plaintiff was 
rgailty of feloniously receiving certain parchments, 
ydwk ,the md plaintiff knew had been,fel<uu0Usly 
stolen from .the raid defendant; did write, compose, 
and publish, and cause, &c, in the form of a letter 
directed to we Mr. W. Godwin* at Mr- Yeqtes's 
office, *a»tw*y, (^etewlwn,, a.oertw litel* con- 
mnm^te. " Sir," (waning, *o,> •" Winchawfc 

April 
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April 23rd, 1813. I understand J. Lane has been *8*4* 
with you, with an intent to get money from me for Lakb 
defaming his character. I never said he received *. 

the said parchment and conveyed it away,.but there **&"*** • 
is great reason to think so from what J. Pear ft 
sister has said, and the well-known character of 
Lane and Peart. If you think proper to proceed 
against me for what I have said, I shall defend 
it; but I would have you inquire the character 
of Lane, and Peart and his sisters. Am your 
humble servant, J» Howrnan. — Other counts for 
speaking defamatory words, whereby, &c. Plea* 
Not guilty — And 

Justification — Because, he says, that before and 
at, &c. there was very great reason to think from 
what J. Peart % sister had said, and the well-known 
character of the said plaintiff, that he the said 
plaintiff had received the said parchment, where- 
fore, &c. 

Demurrer. — 1st. For that the said defendant hath 
not set forth the reasons which induced him to think, 
4c. adly, Nor set forth what /. Pearf % sister had 
"said respecting the said plaintiff's having received 
the said parchment, nor in what the well-knowh 
character of the said plaintiff consisted, or of what 
dime or misconduct the said plaintiff had been guilty, 
so as to induce, &c. 3dly, Nor the causes which 
constituted his reasons for so thinking, &c. 4thly, 
That the alleged reason is set forth in so indefinite 
and uncertain a manner, that the said plaintiff cannot 
know or collect what the said defendant will attempt 

to 
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*3*4- to establish by evidence under then, or either of 

^ ANB them, in order to support the charge of the said 

*< plaintiff's having, &c. 5th. General insufficiency. 

HoWMA * Joinder in demurrer. 

Pedke, in support of the causes of demurrer 
, assigned, objected that the defendant had not, as 
was essential to his plea of justification, attempted 
to justify the whole of the libel, or brought forward 
any specific charge, or stated which of the sisters of 
J. Peart, who may have several, had so spoken of 
the plaintiff as to induce the belief of his having 
received the parchment. She should have been 
named. Earl of Northampt&n's case (r). Depots 
v. Lewis (s). The object of requiring a more cir- 
cumstantial and definite allegation in the plea of 
justification is, that it may give a plaintiff a right of 
action against the original slanderer. Maitland v. 
Goldney (t). But the principal objection is that 
' the charge is too vague and general to enable the 

plaintiff to take issue on it. Stile v. Nokes (u). 
It is not sufficient m justificatory pleas to state 
general and indefinite charges of misconduct, but 
it is incumbent on a defendant to aver issuable 
facts. P Anson v. Steuart(x). Holmes v. Calesby, 
(y). The justification does not go to the whole of 
the libel. The libel states, that " there is great 
reason to think he received the parchment, and 
carried k away," whereas the justification only says 
there is great reason to think he received the 

(r) 13 Coke's Rap. ijjjj, (u) J E*st 49?. 

(s) 7 T. R. 17. (x) 1 T. R. 748. 

ft J 2 East. 4116. (y) 1 Taunt. 543. 

parchment, 
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parchment, which is altogether a distinct charge 
from carrying it away. 

Abbott, contri, contended that the libel as laid 
in the declaration was not sufficient to nM"nt*in 
the action, because the writing was not of itself in the 
nature o£ a libel. By the introductory part of 
the declaration it is charged that the parchmeute 
had been stolen ; and the libel is stated to have 
been published in the form of a letter to one W. 
Goodwin, at Mr. Yeates's office, who in point of 
fact was clerk to the attorney who had previously 
threatened to bring an action against the defendant 
for having spoken the words laid in this decla- 
ration. 

[Chief Baron. Does that appear upon the 
record ?] 

It does not, but it is to be collected from the 
terms of the letter. The letter contains no express 
charge T but merely a suspicion, for which it assigns 
certain reasons. One of the distinctions in Com. Dig. 
Tit. " Action for Defamation" is, that if the words 
do not import a certain charge, they are not action- 
able, as " Thou deservest to be hanged," for they 
denote only the opinion of the speaker. Here the 
defendant says merely that there is reason to think 
it, and therefore it is not, the subject of an action, 
and if not actionable in words it is not so in writing. 
It is not the manner, but the matter, which must 
constitute the gist of the action. It will be for the 
Jury to fix these inuendos. Then the question is, 

whether 




HOWMAN. 



8CT CASES IK THE EXCHEQUER* 

l8| 4- m whether die justification is sufficient. In Maitland 
Lane & Goldney, the libel set forth that Goldney had 
_*• said so. Now there may have been reason here, 
from what had been said to the defendant, to in- 
duce him to think that the plaintiff had received 
the parchment, without making it necessary for 
him to state what had been said, or who it wag 
that said it* And in Stiles & Noakes, the account 
of the proceedings was there so interwoven with 
the comments, that the case could not have been 
answered but by shewing what the evidence was 
on the trial. So in P Anson & Stuart it did not 
appear what the acts were which warranted the ex- 
pressions used, and the same in Holmes h Catesby. . 

Peake, about to reply, was stopped by the 
Court. 

Thomson, Chief Baron. It does not appear 
that the plaintiff knew what had been said. Unless 
it were shewn what Pearls sister had said, the 
plaintiff would be given no remedy against her. 

Graham, Baron. It is quite impossible that 
on this justification any action would lie against the 
original slanderer. 

Abbott than moved for learn to amend his plea, 
which was gnofted, on payment of cotts. 



Campbell 
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Campbell v. Twbm low. *<**•*» 

■v- 



lHIS was an eeftten of trespass, fir entering the if an arbitra- 



plaintiff's bouse and seking hit goods therein, ^^ t ? r ' 
which had been referred from the list assizes for »?•""!**- 
Chester to Jr. D. Evans, Esq. barrister at law, point of Uw, 
whs had by his award directed a verdict to be £SS? 

gtttg ff fd far the H ftfe m fo'U . to set aside hit 

award on that 
ground, al- 
ia the course of the last term, J. Parke had Jyjpjf. 
obtained a rule nisi to set aside the award, on the Q offer to 
ground of the arbitrator having refused to admit, previous costs 
on the part of the plaintiff, the evidence of a ^eri^the 11 " 
woman who had been for several yean, and then parties bound 
was, cohabiting with him, and passed as his wife, c £j on * 
whom the plaintiff would have tendered to prove The point 
that she was not actually married to him. Sj^SSSa 

woman living 

J. Williams and D. F. Jones, now shewed cause, J^^Sl 
and put in several affidavits in discharge of the jjavmg chiu 
rule. From these it appeared, that the plaintiff, for be admissibit 
mmy years previous to his recent marriage with £we"ae&ct 
the person in whose right he claimed the house jj^ n ££ 
and goods in question, had lived with thai rejected actually mar- 
witness as her avowed husband, and had had se- ned *° hm * 
renttttttiw by h*r,--ihatheh*ri.rei>^ 
versed with wmhis pflrqagfl.yii tht>:SM)qecfci sf .the 
peculiar ceremony of their marriage, which he de- 
scribed as having taken place in the north of Ireland ; 
—that in 1810, he was married at Congleton to 
the young woman whose property the subject of 

▼O^l. . o the 
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. l8 *4- , the late suit had been, with whom he remained 
Campbell only two days ; when having possessed himself of a 

^ v. considerable portion of her effects, be abandoned 

TwiiiLow 

her, and went to Ireland with his previously re- 
puted wife, who kept a public house there, conti- 
nuing to use his name, and to represent herself as 
his wife, as before. 

The arbitrator, on an application being made to 
him by the plaintiff to adjourn until this witness 
could be produced, inquired what she was to prove ; 
and being informed it was intended to disprove, by 
her evidence, her marriage with the plaintiff, refused 
to admit her testimony for that purpose. 

. It was now insisted, in support of the award, thai 
under the circumstances of this case, the witness 
was incompetent to be examined on the part of the 
plaintiff, to prove that the reputed marriage had 
never actually taken place : or if that point of law 
should be otherwise ruled, yet, as all matters in dis- 
pute, both of law and of fact, had been voluntarily 
referred by both parties to the arbitrator, who was 
a barrister ; he having rejected the testimony of 
the witness, and decided on her incompetency* 
they were finally bound by his decision, whether it 
were right or wrong. To establish the first pro- 
position, it was contended, that the principles on 
which die exclusion of a wife from giving testimony 
m favour of her husband was founded, were as 
strongly applicable to the instance of a wopnsn 
cohabiting with a man as her husband, — by whom 
the was supported,— and to whom she had horns 
k children; 
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children ; and that the latter was as completely *fl*4- 
within every reason of the matrimonial policy as camfmll 
the former, and should be equally subject to the <?• 

rales of evidence built on those principles and TwBMt0W * 
those reasons. That the wife cannot in civil cases 
be called to give evidence for or against her bus* 
band is dear. Rex v, Cliviger(a). Davis v. 
Dinwoody(b). Broughtan v*Harper(c). The only 
ease at all inclining the other way is the King v» 
Bromley (d), and there Lord Kenya* said that such 
testimony was open to great observation. The con- 
sequence of admitting this woman to give evidence 
in favour of the plaintiff in this case, would be to 
•fiord the some advantage to her as arises to a wife 
examined on behalf of her husband ; for she would 
lie contributing to the augmentation of the fund by 
which she is at the moment supported, by as much 
as the amount of the damages which might be re- 
covered in the action on the strength of her testi- 
moey, Now the main question is, whether such 
a person shall be permitted to give such evidence; 
die is, in point of fact, as fully under the control 
and influence of the plaintiff as if she were his wife; 
and their interests are identified as fully. 

{Richards, Baron. I remember a prosecution 
tried at Chester, before my Lord Kenyon.m 1 782, 
H s time when he was perhaps ifi the zenith of his 
l^jal knowledge, wherein his Lordship sanctioned 
4fee deetrine of the inadmissibility of the evidence 
of a person in the situation of this witness. The 
prisoner in that case was tried, on a charge, of 

(a) fl T. R. 263. (c) Lard Raym. 7£3- 

(bj 4 T. R. 678. (d) 6 T. #. 33a 

q 2 forgery. 
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. lSl4 ' * forgery. Being a man of competent education, he 
Cjlmpbill addressed the Court in his defence with consider- 
^ «• able effect. In the course of his speech he fre- 

Twivlow 

quently alluded to a woman who then accompanied 
him, and whom he spoke of as his wife, and he 
concluded by offering her' evidence in corrobora- 
tion of some facts which he had stated. When 
the objection of her being his wife was taken, he said 
that they were not in fact married. But his Lord- 
ship would not permit him to call her, after having 
spoken of, and represented her as his wife. And 
he was convicted, and executed.] 

The defendant's counsel then proceeded to 
contend, that at all events, if the law of their first 
position should fail them, the plaintiff was now 
concluded by the award, by which he had con* 
sented on full deliberation to be finally bound, and 
if so, relied that this would not be considered a 
case, where the Court would go out of its usual 
course, to interfere on behalf of the plaintiff against 
the honesty and equity of the case. Deerly v. 
The Duchess of Mazarine (e). Burton v. Thomp- 
son (fj. Cox v. Kitchin (g). And in support of the 
second general proposition, they cited the cases of 
Ching v. Clung (h). Rtdout v. Pain(iJ 9 and 
Chase v. Westmore(k). And they submitted far- 
ther, that wherever a person, as here, holds him- 
self out to the public as being in any particular 
circumstances or situation, an adverse party, pro- 

(c) Salkeld 646. (h) 6 Ve*. *8*. 

(f) 2 Bur. 664. (%) 3 Atkyns 486. 

(g) 1 Bos. & Pull. 338, and (h) ifc Bart, 357- ' T ' 
tbecpte* there cited. 

ceeding 
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needing in a court of law, on the faith of his being 
in fict what he has represented himself to be, will Campbell 
not be held to strict proof of his being actually in *• 

such circumstances and situation. And that on the 
other hand, he himself is estopped from denying, 
on any such proceeding, what he had so taught the 
public to believe. In Radford v. Briggs (lj 9 the 
defendant had written up over his door, licensed to 
let post-horses, and that was held sufficient evi- 
dence against him in an action for the penalties in- 
curred u^der the post-horse act, to dispense with pro- 
ducing the license. So in Racfford v. M*lntosh(m) y 
it was held not necessary to give in evidence the 
appointment of the farmer-general, the defendant 
having accounted with him as farmer. 

In the case o( Robinson v. MahonfnJ, which 
was assumpsit for occupation of furnished apart- 
ments by defendant's wife, Mahon set up a former 
marriage, according to the Jewish ceremonies, to 
a woman then living. But Lord Ellenborough said 
that the defendant was estopped from setting up 
bigamy as a defence to the action; that he had 
given the woman who lodged with the plaintiff 
every appearance of being his wife, and by marry- 
ing a second wife while his first was still alive, he 
had done what he could to confer the rights of 
marriage on both, and had incurred a civil as well 
as criminal responsibility. 

(I) 3T.R.637. 

(mj ibidf 6a% and Bevan v. Williams, in aetis. 

(*) i Camph. 945. 

G 3 J. P*rfo § 
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**** 9 J. Parke, in support of the rule, urged that th* 

Campbell Court could not be called on, to take into consider* 
v- ation what had been called the merits of this case, 
MLOW ' as the plaintiff was afforded, on this motion, no op- 
portunity of answering the facts stated in the de- 
fendant's affidavit. All the cases which have been 
cited in resistance of this application, on the ground 
that the honesty and justice of the case were 
against the party applying for the interference of 
the Court, are cases of motions for new trials ; and 
there is this material distinction between those and 
the one now before the Court, which is to set 
aside an award. In moving for a new trial, the 
Court have all the facts which appeared in evi- 
dence at Nisi Prius, without partiality or prejudice 
from the report of the Judge who tried the cause ; 
but on a motion to set aside an award, they have 
only the party's own affidavit of his merits, and 
therefore, of course all that appears is entirely in 
favour of one side of the question only, so that 
those cases should not be allowed to have any in* 
fluence on the present application. The principal 
point then is, whether the witness who ha$ been 
refused was competent to give her testimony or 
not, and if she were, there could be no effectual 
or valid award made without hearing her evidence* 
At Nisi Priu& she would have been examined on 
the voir dire, when she might have said that she was 
never married to the plaintiff, and was therefore 
not in fact his wife. Then nothing more could 
have been said. As to the estoppel,— in the case of 
The King v. St. Peters (o), it was expressly held 

(o) Bur. S. C. 25. 

that 



JwtULQW. 
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that the supposed husband was a competent wit- . * 8l + f 
ness to disprove the marriage. And in The King Ca^wu.* 
v. Bromley* the appellants offered to produce * 

&zro£ Ward % to prove that she was never married, 
or that if she was, the ceremony took place in Ireland 
under such circumstances as by the laws of Ireland 
rendered it wholly void. Lord Kenyan held that 
her evidence was certainly admissible. In that 
case there was something like a marriage ; and 
here, if there were any marriage at all, it must 
have taken place in Ireland, and it might have been 
also under such circumstances as rendered it void. 
In Standen v. Standen (pj, it was decided that a 
man might be called to prove his supposed mar- 
riage illegal. And in Garter v. Lady Lanesborough 
(q) y Lord Kenyon admitted the plaintiff to give in 
evidence on a former marriage of the defendant's 
.husband to a woman then living,, to prove the second 
marriage null. 

Cases have been quoted, on the other side, t9 
shew that conduct is considered evidence of cha- 
racter, but they do not shew such evidence to be 
conclusive ; it is merely prhnA facie* and may be 
rebutted by facts ; and the object of the present 
application is, that the plaintiff may be permitted 
to have the facts of this case fully gone into, which, 
if the cause had proceeded to trial, he would still 
have been entitled to, in case he had been non- 
suited in consequence of the witness not being then 
forthcoming. He is desirous, that the case should 

CpJ Peake N. P. 32. (q) lb. 17. 

04 ha 
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. l8 *4« a be decided on the merits, for the sake of his cha- 

Campbell racter ; and he is willing that it should be made 

»• part of the rule that all the costs incurred shall 

Twbmlow. g^ be paid by Wm ^ ^ cage f chase ▼. 

Westmore, the question, of law was the sole matter 
in dispute, here it was not j and there Lord Etten- 
borough says, it is impossible to lay down any 
general certain rule in what cases the Court will 
refuse to open an award. And in Morgan v. 
Mather (r J 9 Mr. Justice Wilson, sitting as com- 
missioner, says, " I am of opinion, that when any- 
thing is submitted to arbitration the arbitrators can 
not award contrary to law, because that is beyond 
their power, for the parties intend to submit to 
them only the legal consequences of their trans- 
actions and engagements/' 

Thomson, Chief Baron. In the view I have 
taken of this case, it does not seem to me to be 
necessary lhat the Court should give any opinion, 
whether the witness rejected by the arbitrator was 
competent to be examined or not. Every thing, 
both of law and in fact, must in this instance have 
been referred to the arbitrator. He has adjudged the 
case ; and he has decided on not calling this woman, 
who was tendered as evidence on the part of the 
plaintiff, — whom he had represented as his wife for 
so long a time, — with whom he had actually co- 
habited for many years, — and by whom he had had 
so many children ; being of opinion that her evidence 
wfts not admissible in his favour. It was certainly a 

(r) 2 Yes. 18, 

doubtful 
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doubtful question ; and the case alluded to by my 1814. 

brother Richards shews that the course pursued by ~ * 

* J Campbell 

the arbitrator on this occasion has been sanctioned *. 

by my Lord Kenyan, whose opinions must ever be Tw **«>w. 
held in respect and reverence. He, in a criminal 
ease, rejected the testimony of a woman whom the 
prisoner had called his wife. Certainly there have 
been many instances where the Courts have re- 
fused to interfere on the ground of a mistake by 
an arbitrator on a point of law. The case of Ching 
v. Ching goes precisely to that point. In that 
case the arbitrator was a clergyman, and the Lord 
Chancellor said, " If a question of law be referred 
to an arbitrator he must decide upon it, and though 
he decide wrong, you cannot help it." Here cer- 
tainly it was a question of law, whether the witness 
was admissible or not. There have been other 
cases where the arbitrator has prayed the aid of a 
Court, and stated the grounds of his doubts on 
the face of the award, and there certainly the 
Courts have interfered, and given an opinion. In 
the case of Ives v. Medcalfe(s) y the marriage arti- 
cles were shewn to one arbitrator only, and the 
other swore that if he had seen them he believed he 
should not have made such award. There his 
Lordship held that the award was unfairly ob- 
tained, and on that ground decreed that it should 
be set aside ; but he agreed to the general rule, that 
the arbitrators are judges of the parties own chooa- 
ing, and that therefore they cannot object against 
the award as an unreasonable judgment, or as a 

judgment 
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1814. judgment against law. And again, in Ridout v. 

Campbell -P^ *' was a^M^ted that the arbitrator's award 

v. might have stood if it had been on a doubtful 

Twsmlow. p j n t of law. In the present case, the reference 

was to a per§on of competent judgment to decide, 

and therefore, I think, we must confirm the award. 

Graham, Baron. I shall observe the same 
prudent forbearance, as to giving any opinion on 
the admissibility of the evidence rejected, as has 
been adopted by my Lord Chief Baron, for it does 
not seem necessary to the present question, which 
is, whether this award should be set aside. This 
case is distinguishable from those sited by Mr. 
Parke, for the plaintiff here has done every thing 
he could, short of proof, to give the public reason 
to consider this woman as his wife. At all events, 
Mr. Evans, a very fit person to select on such an 
occasion, was chosen arbitrator by the parties, to 
determine all questions which should arise ; the ad- 
missibility of the evidence was a point of law, and 
that was the principal point which they came to 
the assizes to try ; all depended on that point of 
law. It is a necessary part of the judge's duty to 
decide whether a witness be competent, and he 
must have come to his determination on the result 
of an examination on the voir dire. Here the 
arbitrator inquires what the witness tendered is to 
prove, and then decides that she is incompetent. 
The Court is therefore sound in its judgment, in 
saying that this cause has been as finally deter- 
mined as if it had been decided at Nisi Prius. 

Richards, 
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Richards, Baron. I am entirely of the same ( 18 14. 

opinion. And I shall also abstain from any opinion campbeh 
on the collateral point of the witness's competency. *. 

I should certainly have acted in this case as Mr. TwsMLOW * 
Evans has done. The reference to him was a 
complete transfer of the jurisdiction of the Court 
before whom the cause was to have been tried, and 
by that transfer the plaintiff put himself in the 
situation of not being nonsuited at the trial. He 
was not aware, until informed by his counsel at 
the assizes, that the woman could be examined, 
and then he agrees to refer it to Mr. Evans, who 
with his usual candor when he has heard what 
*he is to prove, says, that the evidence is not ad- 
missible, and that was the point with which they 
went to him. He has decided, and there was an 
end of the suit. There is no complaint of any 
thing else but of the rejection of this witness's 
testimony alone, and as he was fully authorized by 
all parties, the Court will not disturb the award. 

Rule discharged. 



Menzies 



9* 
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Menzies v. Rodrigues, and others. 

JDA UNCE Y moved, on the part of Francisco 
Joze Rodrigues, one of the defendants, to set aside 
the attachment and injunction which had been ob- 
tained in this cause, to restrain the defendants 
from proceeding at law, on the ground of inefficient 
service of the subpoena. 



Saturday, 
5th Jmu. 

« V ' 

A defendant 
may move to 
dissolve an 
injunction for 
insufficient 
service of the 
subpoena 
although he 
has not 
appeared. 

An attorney, . 
having once It was at first objected, that this application 

appearance could not be entertained, the defendant, on whose 

^t e^tPd ^h 8 ^ it w ^ made, not having yet appeared, but the 

to strike it Court ruled, that it was competent to a defendant 

application 'to to make such a motion on such grounds, without 

the Court for having previously entered his appearance. 



Service of 
subpoena by 
leaving the 
label at a 
counting- 
house of de- * 
fendant not 
sufficient, 
unless given 
to a partner, 
or some ac- 
knowledged 
clerk there. 



Daunecy then proceeded to state that the de- 
fendant used, as his counting-house, a room in the 
lower part of the dwelling-house of a person who 
let the whole of the apartments on his ground floor 
to different merchants, for the purpose of business, 
and that the only service of the subpoena in the 
present instance had .been effected by leaving the 
label at that house, with some person or other 
whom the clerk happened to find there. It had 
been so left on Saturday last, but the defendant 
being out. of town did not receive it till the follow- 
ing Tuesday, and he insisted therefore that such a 
service was bad. 



Roupcll, 
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Roupelly contra, contended that service of a sub- 
poena at a defendant's place of business, and not Mbnziis 
at his place of residence, was good service, and n *- 
had been decided to be so, m a case with which he and others, 
had been furnished by the officer of the court. 
He stated, t&feUhe Attorney for the plaintiffs at 
law had been applied to, and that he had entered 
appearances for the other two defendants, and had 
also appeared for the applicant, but had afterwards 
struck it out of the book. 

[Thomson, Chief Baron. If it is seen by re- 
ference to the appearance-book that he has done 
so, we will not permit him now to withdraw his 
appearance] (t). 

[But on reference, though the name had been 
entered and was struck out, yet as it was satisfac- 
torily explained to have been the mistake of the 
officer, and not of the attorney; it was considered 
tantamount to never having been entered at all.] 

The plaintiff's counsel then added, that the per- 
son with whom the subpoena had been left was the 
servant of the proprietor of the house. 

Thomson, Chief Baron. That was certainly 
not a proper person in this case. Where the ser- 
vice of subpoena by leaving it at the counting- 
louse or place of business of a person abroad at 

(O But the entry of an appearance may be withdrawn on 
Aotion to the Court for leave. ■-<•<< . < >; 

the 
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***** * the time, has been held good, there must have been 
MiNztEs some partner or acknowledged clerk in attendance 
there to whom it should be given. 



17. 
ftODHIGUfc* 

and others. 



GttAHAM, Baron. This is too loose to be con* 
sidered due service of a process so important. The 
consequence has been, that instead of getting it or* 
Saturday, as he should hare done, the defendant 
did not receive it till Tuesday. 

Richards, Baron y of the same opinion; and 
added, the knowledge of the attorney will not fix 
a defendant. 

Motion allowed. 



Saturday, 
95th June. 



The King t>. Lvshington* 



t^degrcw^ OASELEE and Carr moved that so much of 

allowed for the inquisition taken on the writ of extent issued 

fiTafd, thf 8 in this cause, as related to the finding Mary Salter 

i!St , toi Cbt0r Dehan y indebted to the defendants in the sum of 

counted. 5,395 /• 5$- and to the taking and seizing the same 

And the she- i n to his Majesty's hands, might be quashed. 

nff may return , 

and sftize the 

the debtor in They stated, that Austen & Co. having been 

thethirdde. fo^d j,y commission indebted to the Crown, an 

gree. * . 

extent had issued against them, and by the inqui- 
sition 
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iition taken aa that extent Boldero k Co. were 1814. 
found indebted to Austen & Co. in 29,000/. An The KlN(| 
extent then issued against Boldero & Co. when the v. 
Lushingtons were found indebted to them, and an *™ NG- 
extent having consequently issued against Lush- 
ington & Co. this debt of Miss Dehany to them 
had been found by the Sheriff under the inquisi- 
tion taken thereon; and they submitted that Miss 
Dehany was not a debtor within the degrees al- 
lowed for proceedings in aid of the king's debtor, 
by the practice of the Court, and the rules made 
in Hilary term 15 Car. I. According to thosty 
debts may be found to the third degree, but not 
beyond (u), and therefore this debt from Miss 
Dehany, being in the fourth degree, ought not to 
have been found. 

Dauncey, contrd. This is moved on the behalf 
of Lushington, who is clearly within the degrees. 
• • 

Thomson, Chi^f Baron. In computing the de- 
grees the king's debtor is not to be reckoned. This 
debt therefore is within the degrees, and must come 
in aid. 

Graham, Baron. If you could not touch 
debts in the third degree, the extent in aid would 
in many cases be nugatory, and property to a 
great amount might escape. The sheriff here is 
directed to make a return of the debts due to the 

(%) Ewin's Case, 30 Cha. II. Parker 259. 

Lushingtons, 
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. l8 *4* m LuskingtonSj and he returns Dehany indebted* a* 

The Kino he was bound to do. 

v. 1 

Lushing- Richards, Baron, of the same opinion. 

Motion refused ( x), 

(x) Hilary Term, 54 Geo. III. 

The Kino v. Blackktt and another. Assignees of 
Lu*hinoton. 

The Court a RULE nisi having been granted last Michaelmas tern* 

exercise* o?its ^ or a w " t °* amovea * ******* *° amove his Majesty's hands 
equitable ju- from the possession of the leases, goods, chattel*, debts, 
risdictionover monies and effects of the Lushingtons, seized under a writ of 
nrritoSS! extent, the debt of the Crown being satisfied ; and cause 
meat mamu, having been shewn ; 
MthFcbnvry] Gibbs, Chief Baron, this day delivered the judgment of the 

the Court, as follows : 
to release pro- 
perty seized This was an application on the part of the assignees of 
tent m*aid X " Messrs. Lushington to have the hands of the Crown taken 
against a off from property which had belonged to Messrs. Lushington, 
debtor in a and which they stated now belongs to their assignees, and 
o>g?ee^on°tfae which had been seized by the Crown under an extent • • 

Se debt that Thc fccto rf Ae CMe were thcie ; Mes8rs - Austen and Co - 
which had werc debtors to the Crown to the amount of 48,000/.* Boldero 
been found and Co. were debtors of Ausien and Co; and Lushington and Co, 
nal comST were debtors of Boldero and Co. ;— Boldero and Co. and Lush- 
sion to be due ington and Co. have both become bankrupts. The debt front 
to the King's Lushington and Co. was unliquidated in the first instance, and 

eras. . *?■"• 

quently satisfied, by the payment of bills of exchange deposited with him for 
securing that debt} if it appear that those hilts were not the h*A fids property 
of the person depositing them, who thereby committed a breach of trust \ because 
the Court will consider that the real proprietors of the bills have a paramount 
claim on the person with Whom they had been so deposited, if he has been satisfied 



his debt by other means. And as between the different debtors to the King's 
debtor, no one of them has an equitable claim to be relieved from any burden 
which must consequently fall on some one of the others.' 

Nor is any preference as to moveable or real goods, or debts, to be observed in 
the levy, all being alike equally the subject of seizure. 

* The amount of Uses paid into the house by Austen, who was Iteputj 
to the Beceiret General for Oxfordshire. 
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therefore a commission issued, upon which that debt was to be 1814. 
found and ascertained, before an extent could issue on the com- ' 

mission; and by inquisition the debt was fixed at 48,000/. 
Upon the return of that commission, and on the same day, 
the ad of January 1812, an extent issued against Austen and 
Co.; an inquisition was taken upon that extent, which inqui* 
sition found that Boldero and Co. were indebted to Austen 
and Co. in 39,000/. Upon that return an extent issued 
against Boldero and Co. and an inquisition was taken upon 
that extent: and upon the return of that inquisition Luskington 
and Co. were found indebted to Boldero and Co. in a very 
considerable sum. Taking the separate debts, and the joint 
debts due from Luskington and Co. to Boldero and Co. they 
amounted to somewhere about 200,000/. The inquisition 
upon that extent against Boldero and Co. which found the 
debt due from Luskington and Co. to them haying been re- 
turned, an extent issued against Luskington and Co. under 
which, property of Luskington and Co. and debts due to them, 
were found to the amount of about 1 0,000 /. There is one debt 
of Dekany, to the amount of 5,000 /. but the whole amount, I 
think, is 1 0,000 /. Another extent then issued against Boldero 
and Co. under which they seized property of Boldero and 
Co. to the amount of 19,000/. so that the case stands thus : 
Here is an extent against Austen and Co. under which a debt 
from Boldero and Co. is found to them :— an extent from 
Boldero and Co. under which a debt from Luskington and Co. 
is found to them. The debt found from Boldero and Co. to 
Austen and Co. is 29*000/. Under the extent against Lush- 
ingion and Co. property and debts are seized to the amount 
of 10,000/. and under die extent against Boldero and Co. 
other property is seized to the amount of 19,000/. which 
makes up the sum of 29,000/. due to Austen and Co. 

Under these circumstances, Luskington, and Co. desire that 
the hands of the Crown may be taken off from the 10,000/. 
seized against them; and they profess that they make their 
application upon the equitable jurisdiction which the Court " 
has over extents ; and they say, the isguifg. this extent against 
us was extreme hardship and injustice, for by soiling this 
10,000/. from us, it is intercepted from the creditors of 

VOL. I. H Luskington 
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1814* Luskington and Co. who, I before stated, hare been bankrupt*, 
* and the whole is swallowed up by the Crown. 

The grounds upon which they state that this debt ought 
not to be cast upon the estate of LusJUngton and Co. are two* 
one of them affects the debt from Boldero and Co, to Austen 
and Co. ; the other arises out of the state of the property of 
Boldero and Co. With respect to the first, they say it is vary 
true, there was at the first issuing of this extent a debt of 
39,000/. due from Boldero and Co. to Austen and Co.; but, 
say they, it is equally true there was at the time deposited by 
Boldero and Co. with Austen and Co. bills of exchange over- 
riding the full extent of that debt; and those bills of exchange 
have since, been productive. Austen and Co, by turning those 
bills of exchange into money have been paid their whole debt ; 
and therefore at present there is nothing to support the sub- 
sequent extents ; for there is no debt due from Boldero and 
Co, to Austen and Co., inasmuch as those funds, which were 
deposited with them, have entirely discharged that debt. , 

The facts of the case, with respect to the deposit are these: 
— And it will be remembered here, that this is an application not 
to regulate the venditioni exponas, or to direct what sum shall 
be raised by the sale, but to take the Crown's hands off the 
property of Lushington and Co. altogether, on the ground 
that there is no pretence for a debt. — The fact is, that of those 
bills of exchange and other securities which were deposited 
by Boldero and Co. with Austen and Co. there were bills to 
the amount of 3,000 & the property of Boldero and Co. them- 
selves. With respect to all the rest the affidavit is silent as to 
the real property ; but there is an affidavit from one of the 
partners, which states, that notices have been given to Austen 
and Co. that those negotiable securities (a great number of 
them at least) which were deposited by Boldero and Co. with 
them, were not the bond Jide property of Boldero and Co. 
bntwfere actually the property of the persons giving those 
notices, who had deposited them in trust with Boldero and 
Co. ; and that- it was a breach of trust in Boldero and Co- to 
deposit' them, sg a security for a debt of their own, with 
Austen arid Co. That will not affect the right that Austen 
and Co. have to apply those bills of exchange to their own «se, 
• ^ in 
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in satisfaction of a debt due from BoUero and Co. to them ; 
because if the original proprietors of those bill* which were 
negotiable securities, chose to intrust them to Boldero and 
Co. they carrying upon the face of them the character of 
being negotiable securities, and appearing to be the pro- 
perty of Boldero and Co» they must abide by the conse- 
quences; but always subject to the equity, that if Boldero and 
Co. deposited those bills with Austen and Co. or any others, 
as a security for a debt of their own, if that debt can be 
satisfied out of any other funds, the original proprietors of 
those securities, in the management of which Boldero and Co. 
were gnOty of this breach of trust, have a right to call upon. 
Austen and Co. for an account of the produce of the secu- 
rities so misapplied by Boldero and Co. — Austen and Co. are 
not themselves to suffer by the breach of trust, of which they 
were not cognizant, by Boldero and Co. but, provided they 
can be prevented from suffering, by a fund being supplied to 
them for the payment of their debt out of the actual property 
of Boldero and Co. then they shall account for this property 
to the persons to whom it really belonged; so that if cannot 
be pretended upon this transaction, so disclosed to the Court, 
that there is more than 3,000/. actually clear, for there is no 
more which is stated to be the property of Boldero and Co. 
themselves* Upon that ground therefore the Court are of 
opinion that there is no foundation for the application to take 
off the hands of the Crown from the extent against LushingUm 
and Co. 

That ground of application ia wholly independent of Ahe 
second: that rests wholly upon an endeavour to impeach, at 
present, the existence of a debt between Austen and Co- and 
Boldero and Co. ; but there is another ground : It is stated, 
whatever be the situation of the debt between Austen and Co. 
and Boldero and Co. j though that may still remain, yet an 
extent having issued against Boldero and Co, while there was 
say property of Boldero and Co. that. could satisfy that ex- 
tent, yon have no right to proceed farther* at least in, your 
extent, against Luskington and Co. who were only the debtors 
of BoUero and Co. 1 in other words, a» it was congctly stated 
by Mr. Gaseke and Mr> Ralph Csrr, who argued the case, 
while the person against whom the extent issues has moveable 
11 2 or 
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1814. or real property of which you can make the debt, you have 
» no right to proceed against his debtors ; and, as a proof that 

Boidero and Co. had other property of which this debt might 
have been made, Mr. Healing states in his affidavit a letter 
from Mr. Lambe, the solicitor for the assignees of Boidero 
and Co ; from which it appears that after 19,000/. had been 
levied upon the property of Boidero and Co. the assignees 
deposited the sum of 1 0,000 /. to induce those who prose- 
cuted the extent to proceed in their extent against Lushington 
and Co. and not to seize any thing further of the moveable 
property of Boidero and Co. ; and this they say, and they truly 
say, shews decidedly that Boidero and Co. had other pro- 
perty, on which the whole debt of 29,000/. might have been 
levied, and upon that they build this legal proposition, that 
the extent against Lushington and Co. ought not to be pro- 
secuted, because from the moveable and real property of Boi- 
dero and Co. the full sum stated in the extent against Boidero 
«and Co. might have been levied. Taking these to be the 
facto, the Court are of opinion that there is no foundation for 
that proposition in law, that there is no distinction to be made 
between the moveable and real property, and the debts of a 
defendant against whom an extent issues ; all is equally his 
property as between him and the Crown, or the person who 
is entitled to use the name of the Crown, in the issuing of that 
extent; and the Crown has as much right under an extent 
against Boidero and Co. to seize the debts due to Boidero and 
Co. and to levy them, as it has to seize the chairs and tables, 
or any other property which may be found in the possession 
of Boidero and Co* There is no ground therefore for faying 
that those who prosecuted this extent had not a right to seize 
this debt, and have not now a right to hold this debt of Lush- 
ington arid Co, 

' But it is said, that the assignees of Lushington and Co. have 
an equity upon this sum; that they are unjustly subjected to 
a burthen which ought not to have been cast upon them; that 
tlie estate which would otherwise have been divided among 
die creditors of Lushington and Co, is by these means svtept 
away, and applied to the purposes of the extent, and nothing 
remains divisible among those creditors. That is perfectly true; 
bat let 64 se* what most be the consequence if we should make 

the 
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the srdar that k prayed. It is perfectly true that that order 1814. 
weald relieve the assignees, and consequently the creditors " 
atLmshington and Co. but where is that burthen then to fail? 
it must fall upon the assignees and creditors of BMero and 
Co. for if this be not levied upon the estate of Lushington 
sad Col it must be levied upon the estate of Boldero and Co. ; 
and what equity is there between the assignees of Lushington 
and Co. and the assignees of BMero and Co which should 
give to the assignees of Lutkington and Co a preference, and 
entitle them to say, we have an equitable claim to have this 
burthen removed from our shoulders, in order that it may 
be thrown upon the shoulders of the assignees of Boldero 
and Co.? The Court does not see that there is any foundation 
whatever for that proposition; they are of opinion that the 
proceeding! have been regular ; they are of opinion that no 
priority has been gained to which the parties were not legally 
entitled; and that there is therefore no foundation for the 
application that the hands of the Crown may betaken off 
from the property seized under the extent against LuMhgton 
and Co. 

Rule discharged. 



REED V. BOWYER. Tuesday, 

*Sth June. 



A BILL had been filed against the Vicar of Hffing- The Court 
Aum, m the county of Northumberland, toertablirfi-JJftSwfo? 6 
a modus for hay. and for an injunction to restrain an injunction 

1 . - ,. , . /• obtained on a 

mm from proceeding m the ecclesiastical court for motion of 
tithes of agistment, turnips and potatoes. : oughTtoVave 

been moved 

The plaintiff here had pleaded the modus in the » 
ecclesiastical court, but the bill having laid the 
modus as covering hay only, the Court f refused 
the application on his own stewing, ^ , iThe bjH* was 
afterwards amended, when the modus was laid a*. 

h 3 covering 



102 CASES IN THE EXCHEQUER, 

l8 *4- t covering hay and other tithes, and the plaintiff 
Reed obtained an order for an injunction as a motion of 



»- course. 

BOWYER. 



Dattncey and Simpkinson now moved to dis- 
charge that order, with costs, for irregularity, on the 
ground that it had not been a motion of course in 
the first instance ; and that if it were, it was not 
so after having then failed, and therefore notice of 
motion should have been given to the plaintiff (x). 
Macnamara v. Macquire (y). Abthorpe v. Jen- 
nings (zj. 

Martin, ctmtrh, submitted that the motion had 
received the sanction of this Court, which is not 
bound by the practice of the Court of Chancery. 

Hie question being put to the Register, 

The Court were of opinion that an injunction 
to stay proceedings at law did not extend to suits 
in the ecclesiastical court ; and that a special motion 
was necessary for that purpose. It was an in- 
junction which required a different form, and they 

Discharged the Order, with Costs. 
(x) 1 P. Wms.301, anon, (y) 1 Dickens 333. (%) Bunb. 27. 



MORLEY 
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1814. 

' * ' 

Morley v. Cole. IT^ 9 

x 9Bth June, 

SCA RLETT now showed cause against a rule surrender ef 
which had on a former day been obtained by JJjJ^ jj»ch- 
HugheSj for setting aside an order granted on the.mentob- 
16th February for the allowance of bail in this charges the" 
cause, on the authority of Jones v. Earner (a) and J^*"^* 1 " 
How v. Lacy(b), where, under the same circum- he has not 
stances, the Court of Common Pleas refused to set bond/ 
aside an allowance of bail. , ' nd.mte (c) 

next page. 

That rule had been granted on the affidavit of The Court 
the clerk of the plaintiff's clerk in court which wi Jj not fct , 
stated, that bail above not having been put m and for allowance 
justified in due time, nor any bond given to the ground^An 
sheriff, the plaintiff had commenced an action ? cti * n having 

• !!•**•*•■ 1 1 ^beenpre- 

against the sheriff for an escape on the 1 2th of viousiy com- 
February ;— that on the 16th of February the de- ' JjSthe 
fendant obtained the rule for allowance of bail ; and sheriff for » n 
that the hail allowed were, as deponent believed, though no 
wholly insufficient KSll* 

nor bail above 

From the affidavit on which it was now op- P. ut in » in <) u « 

r time after the 

posed, it appeared that the writ of quo minus, on return of the 
which the defendant bad been arrested, was return* fend ant n ^ 
able in eight days of St. Hilary, and that on the 24th j^™" 
of January the sheriff of London was ruled to return 

(a) Anstr. 675, where the Court held, that the Sheriff 
who has let die defendant go at large without taking a 
bail-bond, was liable to an action for an escape, although 
he put in bail when ruled to return the writ * 

(b) 1 Taunton 119; & Fuller v. Prest, 5 T. K.; Webb 
V. Matthew, 1 B. & P. 225. 

-*- h 4 the 
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tiie writ. On the 28th, the plaintiff obtained a rule 
to bring in the body, although the rule to return 
the writ had not then expired ; and in the evening 
of the same day bail was put in, and the bail-piece 
handed over in the usual manner ; that on the 4th 
of February, previous to the sitting of the Court, the 
defendant was surrendered before Mr. Baron TVood, 
into the custody of the Warden of the Fleet, in dis- 
charge of his bail, and notice was tendered to the 
Plaintiffs Clerk in Court, who refused to receive it, 
and afterwards, on the sapie day, moved for and 
obtained a rule for an attachment against the sheriff 
for not bringing in the body, which was afterwards 
set aside on motion for irregularity, with costs (c). 
That on the 1 oth of February the plaintiff was 

served 

(c) . That rule was moved to be discharged on these 
grounds: 1st. That the sheriff having been ruled on the 24th 
of January to return the writ, and on the 28 th to bring in 
the body, the latter rule was premature, the former not- 
having completely expired on the 28th. — 2dly. If that were 
not so, the defendant having been actually surrendered on the 
4th of February, before the issuing of the attachment against 
the sheriffe, they were exonerated by such render. 

In support- of the rule, it was insisted, 1st, that by the 
practice of this Court, a defendant is allowed only four 
days inclusive after the return-day of the writ, to put in 
bail, if the writ be returnable on the first return, (though 
on any other return-day the four days are reckoned exclu- 
sively,) and the plaintiff is entitled to rule the sheriff to bring 
in the body as soon as the writ is returned, although that rule 
may not have expired, provided the time for putting in bail is 
out* ; and as the defendant had not put in bail above on the 
27th, the plaintiff had not been premature in ruling the sheriff 
on the 28th to bring in the body; and 2ndly, thatv the surrender 
on the 4th of February did not discharge the sheriff, as he had 

not 
* Gore r. William* Anstr. 655. 
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served with notice that the defendant would put in t 18 14. 

and justify bail on the following Saturday, (the Moblxt 

1 2th) ; that the bail did attend ; and that their al- <?• 

lowance was opposed, on the ground of defective 

notice, it not having been served till after nine 

o clock in the evening. On the same day notice 

was given that the same bail would justify on the 

following Monday, (the 14th) at the house of 

Mr. Baron Wood, when the bail were permitted 

to justify, the plaintiff not opposing them ; but his 

clerk in court gave notice to the deputy warden of 

the Fleet not to discharge the defendant, as the 

order had been surreptitiously obtained. Another 

notice was then served on the plaintiffs clerk in 

court, that the same bail would justify before 

whatever Baron should sit *at the Sessions House 

in the Old Bailey, on the following Wednesday, 

(the 6th) where they did attend, and were opposed ; 

when being permitted to justify, on payment of the 

costs of the former opposition, the usual rule for the 

allowance was drawn up, and the defendant dis* 

charged out of. custody. • 

Scarlett, 

not taken any bail-bond, and could not purge his contempt 
•by a subsequent surrender after expiration of the rule*. 

The Court, without giving any opinion on the first ob- 
jection, beyond expressing disapprobation of the practice 
which had been said to prevail in this Court, of the time for 
putting in bail expiring before the rule to return the writ, 
(by which notwithstanding, they held that they must be bound 
for the present, whatever they might do thereafter, as to alter- 
ing that practice) discharged the rule for the attachment, with 
costs, on the second objection ; deciding that the surrender 
on the 4th of February, before obtaining the attachment, 
had exonerated the sheriff. ' . , 

• Rex t. Sheriff of Middlesex, 8 T. R. *9.— and 1 Twint. 119. 

+- H 5 ' 



Cole. 
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1814. Scarlett insisted, that the plaintiff should not 

Morley ***** k" 1 *>y m contemplation of obtaining an 
v. attachment against the Sheriff, as he had attempted 

to do, by taking advantage of the practice peculiar 
to this Court, of a defendant being allowed only 
three 'days to justify, while the sheriff had four days 
to return the writ The defendant however, had 
been surrendered by the sheriff before the attach- 
ment had been obtained, and it was subsequently 
set aside on that ground. The Court then thought 
that the plaintiff had kept aloof for the purpose of 
fixing the sheriff, and would not allow him to do 
so. Now he is attempting to effect the same ob- 
ject by other means; but the Court will not assist 
him in this suit against the sheriff for the escape, 
by setting aside this allowance of bail, after 
having been regularly excepted to and opposed. 
He has besides put the costs of the opposition 
in his pocket, having made the payment of them a 
condition of the bail justifying. Such conduct 
amounted to a waiver of his right of proceeding 
against the sheriff. The defendant having been 
surrendered, and in custody eight days before the 
action against the sheriff had been commenced $ 
is sufficient to distinguish this case from those 
cited, the plaintiff thus having here the security of 
the body. 

Hughe*, conirdy insisted, that the affidavit which 

had been put in on the part of the defendant did 

not apply to the merits of the present motion, 

which was made on distinct grounds, to set aside 

S ' the 
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The rule to bring in the body had not been t l8l 4- 
obeyed ; and on searching for the bail-bond none Morlky 
had been taken, and therefore the present case *• 
was precisely within the circumstances of Fuller 
& Brest. (d) y and the other cases cited, which it 
had been denied to resemble. Nor is the plain- 
tiff's having excepted to the bail any waiver of 
his right to proceed against the sheriff. So it was 
held in Williams v. Waterfield (e) $ where leave was 
given to the plaintiff to oppose the justification 
of bail, without prejudice to his right of attaching 
the sheriff. It is said that we had the security 
of the body ; we might have had such security 
at one time perhaps, but if we had, we lose it by 
the allowance of bad bail. 

[The officer of the Court being referred to on 
the point of practice, and having reported that 
the proceeding of the sheriff in surrendering the 
principal had been correct j] 

They discharged the Rule with Costs. 
(d) 7 T. R. 109. (e) 1 Bo§. Sl Pul. 334. 



Harrison 
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mkj2l Harrison v. Delmont. 

oSSSto^ ^ T was moved b y Horne & Hindes that the de- 
answer not fendant's answer which had been filed in this cause 

tEe record 00 should be taken off the file, on the ground of irre- 
must efcn f ant g^rity 5 ^ e signature of counsel to the answer 
for leave to not appearing on the record. 

amend. rr~ ~& 

Cooper stated to the Court, that the irregularity 
on which the motion was founded proceeded en- 
tirely from a clerical error in the engrossment, — 
that the answer had been drawn by him ; and that 
he had signed the draft according to the usual 
course, nothing more being in any case required 
to be done by counsel. 

The Court were of opinion, that as the counsel 
who drew the answer had avowed the draft,, it 
would be too much to order that the answer should 
be taken off the file, but that it was certainly ne- 
cessary that the defendant should apply for leave 
to amend, on paying the costs of the present 
application. 

And they intimated, that if it had not been shewn 
that the draft of the answer had been signed by 
counsel, the motion would h*ve been granted. , 



Wilcocks 
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WlLCOCKS 0. NlCHOLLS. Weinnim* 

t9th June. 

DEBT on bond to perform an award. — Plea Assignment 
performance. — Replication setting forth the award, j^tTn h £ d 
and assigning the following breaches in the words of to perform an 
the award : 1st. That defendant did not at the time tTrdi o* the 
and place in the said award mentioned, state and a 7? r l' £f nc " 
render unto the plaintiff an account of debts due to sufficient, 
the partnership, but so to do, &c. 2dly, That the SSSdJ* 
defendant did not, out of the monies by him col- not » hcw that 

* performance 

lected, pay all just debts due from the said part- might have 
nership, or any part of such debts, according, &c. omL*^"*' 
3dly, That the defendant did not, when the balance j!!*??^ 
in hand of monies by him collected amounted to enabled to 
20/. or within fourteen days after, &c. pay one ^^ by the 
moiety of the said balance to the said plaintiff, or «rciunstance« 
to the Naval and Commercial Bank at Plymouth place on 
Dock, in the plaintiff's name. 4thly, That de- JKi VS 
fendant did not use his best endeavours, and with performed, 
as little delay as possible, to receive, get in, and being held to 
collect the same. S?wl* 

And the fact 

Demurrer to 1st breach : For that there doth not cumstances 
appear that at the time, &c. or at any time after, " a ^ av j^ 
that there were any outstanding debts due, &c. ; to if they lay 
the 2d, That it doth not appear -that there were or ^bin tfie 
was at the time, &c. or at any time after the mak- defendant's 

* i I 1 , * * 1 -ii knowledge, 

ing, &c. any debt or debts due from the said late should be 
partnership, nor that at or after, &c. there were ^out by d 
any monies collected by the defendant, as in the said him - 
award mentioned, out of which it was awarded 

that 
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l8l 4- that, &c. ; and also, that it does not appear what 
Wilcocks debts in particular, or to whom due, if any were 
v - due, from the said partnership, the said defendant 

did not pay ; and also that the said breach is too 
general, vague, indefinite, and informal, and that it 
doth not appear what monies were by him collected, 
or from whom, or to what amount. — To the third 
breach, that it does not appear that the balance in 
hand collected by the defendant did at any time 
amount to 20/. or that there ever was any balance 
in hand, or that any balance in hand by him col- 
lected amounted to 20 /. within fourteen days next 
before the commencement of this suit, or at any 
prior time ; — and to the fourth breach, that it does 
not appear that there was or were any debt or 
debts due to the said partnership, at or any time 
after the making of the said award, nor from whom 
due, &c. ; and that it doth not appear that there 
was any particular delay, or what delay, on the part 
of the said defendant in collecting any particular 
debt or debts, or what was the amount, or from 

whom the same were due, &c. Joinder in 

demurrer. 

i8<TJ™. Baillie, in support of the demurrer, objected 
' * ' to this order ( e) of assigning the breaches, and 
the general way in which they had been assigned, 
whereby the defendant was deprived of a more 
effectual rejoinder, and contended, that on the 
first breach the plaintiff should have averred that 

(e) The first breach assigned is the last in order of the 
performances required by the award. 

there 



Nicholas. 
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there were debts due, that the defendant might have l8l 4» 
had an opportunity of denying their existence, or of Wilcocks 
rejoining satisfaction, and have taken issue thereon, *• 
which could not be pleaded to a replication averring 
merely that no account of outstanding debts had 
been delivered ; and insisted, that so general a mode 
of assigning breaches was not allowable in pleading. 
In Farrow v. Chevalier (f) , which was covenant by a 
master against his servant, it was held by Holt 9 Chief 
Justice, that in debt on bond to perform covenants, 
the replication must shew a certain breach,althoughin 
covenant it is enough to assign a general breach (g). 
In Hayman v. Gerard (h), the plaintiff replied to 
the defendant's plea of no goods having come to his 
hands, that a silver bowl had come to his hands ; and 
that replication was held bad, though it went farther 
than this. The assignment of breaches must be 
certain and particular; Stone v. Bliss (i J. Haukey 
v. Carpenter (k J. Parker v* Middletonfl J. Wil- 
bmotts casefnO- Stapletonv. Trewhck (n). But 
by modern decisions the strictness of the rule of 
assigning breaches has been somewhat relaxed ; yet 
a certain degree of particularity is still essentially 
necessary. The first of those recent cases is Corn- 
watts v. Sneoery (oj ; there die plaintiff replied, 
sums of money received and not paid over accord- 
ing to the condition of the bond ; and had the 
plaintiff in this case done so here, we might have 

(f) Salk. 139. (h) 2 Bulstr. 266. 

(g) Com. Dig. tit. Pleader, (I) 1 Lutw. 419. 
F. 14. (m) Latch. 16. 

(h) 1 Saunders 10a. (n) Moore, 11. 

(i) 1 Bulatr. 43. (6) 2 Burr. 77a. 

rejoined 
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. l8l 4" ; rejoined an account delivered, or no outstanding 
Wilcocks debts, and have taken issue on one or the other* 
^ T *• and should not be driven, as we now are, to one 

only. Such a general mode of pleading would lead 
to great prolixity ; for if a plaintiff replies generally, 
a defendant must rejoin generally. In Shum v. 
Farrington(p) 9 the plaintiff went far beyond thfc 
replication. There also it was averred, that divers 
sums of money had been received which were not 
accounted for, which was held not too general, 
because from the nature of the fact it could not 
be otherwise assigned. In the case of Barton v. 
Webb fqj, the condition of the bond was, that the 
obligee should account for and pay to the plaintiff 
(the treasurer) all money which should come to his 
hands as collector, for the use and benefit of the 
charity-school. To plea of general performance, 
the replication that he had received divers sums of 
money contributed for the use of the charity-school, 
which he had not accounted for or paid, was held 
sufficient. So in this case the plaintiff ought to 
have averred, that there were outstanding debts, 
and that the defendant had not given an account : 
nor is there in either of the other breaches 
. assigned any averment necessary to shew that the 
plaintiff had acquired a right to sue on the bond. 
It is not sufficient to adopt literally the words of 
the award, without going so much further as to 
shew that the award might have been performed, 
and that the circumstances, on which the perform- 
ance was required, had arisen. A previous jtossf- 

(p) i Bos. & PulLfya (q) 8 Term B*p»40g. 

bilky 
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bitity on the part of the defendant should be shown, 1814- 
as for instance, in the assigning for breach, that out Wn ^ ao|Cs 
of the monies collected, and in hand, he had not *. 
paid the partnership debts, it should be first stated N,UiMxi * 
that money had been collected, and that a balance 
was in hand, otherwise no action could be brought 
for not applying it according to the award. 

[Wood, Baron. The assignment of the breach 
necessarily implies that money had been collected.] 

But a creditor is not compellable to take less 
than his whole debt, and the money collected (if 
any had been paid,) might not be sufficient to 
satisfy the full demand of any of the creditors, and 
in that case the award could not be performed. 

Giffbrdj in support of the replication. — This is a 
demurrer to the replication : had it been earlier in 
the proceedings it would have been competent to 
the plaintiff to object to the defendant's plea. 
Having craved oyer of the award, he should have 
pleaded, and set out a specific performance. These 
breaches are assigned in the words of the award, 
and in Comyns's Digest, Tit. Pleader, C. 45% it is 
said that it is sufficient that the breach be assigned 
in the words of the covenant, promise, &c. ; as if a 
covenant, promise, or condition of an obligation be 
to show a sufficient record, it is sufficient to say 
that he did not show a sufficient record, though 
issue cannot be joined upon it ; for the sufficiency 
of a record does not lie in the mouth of lay gens, 
but a defendant on such breach assigned, may say, 

«- , I that 
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1814, that he showed such a record, and recite it, and on 

,_ demurrer the Court shall judge whether it is suf- 

v . fiaent ( yj. 
Nichols. 

Another proposition is, that where facts are in 
possession of a defendant, it is incumbent on him 
to plead them. The plaintiff could not know whe- 
' ther there were any debts outstanding, or what the 
defendant had collected, or had in hand ; and it is 
for him to show those facts to the Court, as he alone 
can be possessed of the knowledge of them. The 
majority of the cases which have been cited for the 
defendant are cases to that effect But it is for- 
gotten that the award assumes these debts to have 
been collected : and the arbitrator accordingly di- 
rects > that out of the monies collected by the de- 
fendant, he should pay all just debts due from the 
partnership. The fact is, that the defendant has 
not in any part performed the award ; he has not 
paid over any of the debts collected, nor has he 
delivered an account He might have pleaded a 
specific performance, but he has pleaded perform- 
ance generally. 

[Chief Baron. The objection on this demurrer 
is, that the plaintiff should have given the account, 
and not the defendant] 

Our averment is, that be did not pay the whole 
or any part thereof, and as one of your Lordships 
has observed, it is to be collected from the breach 

(q) R. Yel. 39, 40. 

assigned 
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assigned, that money had been received which has 

not been paid according to the award. By the de- Wiecocks 

murrer the defendant admits that he has received v. 

money, and has not paid it, if this replication be Nlcl,0LLfc 

good. The breach of using his endeavour could 

not be otherwise assigned. In Shun v. Farring- 

ton, and Burton v. Webb, it was incumbent on the 

plaintiff to aver that the defendant had received 

money, and had not acccounted, and the breaches 

there were assigned in a general way. This case 

falls within the rule of pleading, that breaches may 

be assigned in the general words of a covenant. 

- Bailtie, m reply. No cases" have been brought 
forward to shew that the defendant is called on to 
plead facts whitfh lie within his knowledge gene- 
rally; and In this case the parties were partners, 
and their knowledge must have been equal. But 
th* "objection is, that there is no direct averment 
which the defendant could meet by any precise 
contradictory statement. 

The Court this day expressed themselves to be ***». 
clearly of opinion, that the present case came within 
those referred to in Comyns' Digest, where it was 
held sufficient to assign breaches in the words of the 
condition ; and that though thepresent was not exactly 
similar to the cases put there, it was tantamount to 
theifi vet point of principle. They also gave an opinion 
foi the other point, in favour of the plaintiff, that it 
was 1 not ihciittibent on him to state such facts in 
the assignment of breaches, as lay within the know- 

1 2 ledge 



1*6 CASES IK THE EXCHEQUER, 

18 14* ledge of the defendant, and might be set forth by 
Wilcocks ^ m » and therefore they gave 



V. 



Nicholls. Judgment for the plaintiff. 



u 



Wednetiag 

*** *»** BATT Vk VAISEY. 



«ritb costs. 



^gSJ & A U& CE y wa * t0 have shewn <» use against 
motion for a a rule Nisi obtained by Gaseke for staying all pro- 
iK* he's worn ceedings which had been had in this cause, until 
i* forc for the ^ e pl a i nt ^ should give security to be approved by 
party, or his the master for the payment of costs, he having be- 
partncr ' come insolvent since the commencement of the ac- 
obtaincd on tion, aad executed an assignment of his effects to 
d UC V n u! be l* 118 ^ 8 ^ or ^ e bencfi' °f h* s creditors } but taking 
discharged an objection that the affidavit on which the motion 
had been made, and the rule granted, had been 
sworn before the defendant's attorney. 

The Court held that a sufficient reason for 
setting aside the rule, although the affidavit was 
stated to have been sworn before a partner of the 
attorney in the cause. 

Dauncey then applied for costs ; but the Court 
doubted whether they should give costs in a case 
where the rule nisi had not been discharged on the 
merits. He then offered to shew sufficient cause 
for discharging the rule, for the purpose of obtaining 
costs, but they intimated that that wquld amount to 

a waiver 
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a waiver of the objection of irregularity. On further 18 14. 
consideration, they 

Discharged the rule with costs. 



Harrison v. Delmont. tw*^". 

sat a Jum. 

BILL had been filed for an Injunction to piaintiffcan- 
restrain the defendant from proceeding further at not m ?y e *?... 

» t 1 i , ■ 1 «•• - , amend his btll 

law. In the interval between the filing of the on an affidavit 
plaintiff's bill and granting the injunction, the de- facu/ wfthout 
fendant had obtained a verdict in the court of P. revio0 » n °- 

tice to de- 
law, fendant. 

But if the 

- Some and Hindes now moved for leave to amend oftheca^re- 
their bill without prejudice to the injunction which jjj^^ 
had been obtained. term, they wilL 

order the de- 
fendant to ac- 

The application was made on the affidavit of the f. e P' » hor t no ~ 
* r . tice of motion*. 

plaintiff, the substance of which was, that subse- 
quently to the filing of his bill, and to the verdict 
obtained at law, a document had come to his hands 
which would materially assist the equity of his 
case. 

Cooper contended that the present motion being 
founded on an affidavit of facts, could not be 
regularly made without previous notice to the de- 
fendant, that he might be thereby afforded an 
opportunity of answering them by an affidavit on 
Us part. 

1 3 The 



n8 

l8l4« 
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The Court admitted the force of the objection ; 
Harrison but taking into consideration the peculiar circum- 
stances of the case, on the representation of the 
plaintiff's council, and the advanced period of the 
term, they Required the defendant to accept short 
notice of motion for the next day. 



V. 

Deumont, 



Jtau 29. 
* v ' 

Plaintiff can- 
not amend bis 
bill, to enjoin 
further pro- 
ceedings at 
law, after ver- 
dict, without 
first paying 
into court the 
sum recovered 
at law, al- 
though the 
original bill 
•was filed be- , 
fore verdict 
obtained. 

1 But per- 
mitted to 
amend by a 
rtfcted time* 
on bringing 
the money 
then into 
court. 



Harrison t>. Delmont. 

HORNE and Hindes this day again moved 
for leave to amend their bill on the affidavit which 
they had tendered yesterday. 

Fonblanque, Dauncey and Cooper \ having ineffec- 
tually opposed the merits of the affidavit, took an 
objection to the allowance of the motion ; that a* 
this was an application to amend after verdict, 
the plaintiff was in the same situation as if the 
original bill had been filed after verdict ; and as 
in that case the defendant would be entitled^ ac- 
cording to the practice of the court, to insist oil the 
nun recovered at law being fust paid into the office 
of the deputy remembrancer, the plaintiff must do 
so before he could entitle himself to the object of 
{us motion* 



The Court determined that the plaintiff cwld 
not be permitted to amen4 his bill without ptyipg 
the sum recovered into Court, but granted the mo- 
tion on the terms of plaintiff amending his bill, and 

bringing 
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bringing in the money by the third day of the en- fc l8l 4- 
sittings (a). 



(a) The Court, being retorted to on the point of practice, 
(it having been suggested, that if the plaintiff were still bound 
by the order «**», to ditsolre the injunction which had been 
obtained on the coming in of the answer, he would now be 
deprived of the opportunity of shewing exceptions as cause,) 
decided that it was necessary for the defendant to move agahv 
for an order nisi, on putting in his amended answer* 



Coldwell v. Gregory. wt**ni<y r 

June 39. 

THIS was an action of trover brought by the The share of a 
assignee of a bankrupt against the defendant, to j^JJe^t^ 
recover the value of 31,500 bricks, taken away by stock in trade,. 
him after the act of bankruptcy, and 39,400 taken possesion of 
away after the commission issued, of which the ^E^nd* 
bankrupt was reputed owner at the time of his the sole 
bankruptcy. On the trial at Nisi Prius, before trade" i/not 
Mr. Justice Le Blanc, at the last Spring Assizes for [j^ £ c of 
York, a verdict was found for the plaintiff, subject the utter, as 
to the opinion of the Court on the following case : th^ineaning; 

or mischief of 

Benfamin Hatfield, the bankrupt, carried on at jama iXig: 
Sheffield the trade of a carpenter as his principal ££jj|3f 
trade, arid, also the trade of a brick»maker, and in an interest 
the fotther trade became indebted to the petitioning property 1 ia 
creditor. On the 12th of November 1813, be thc » ccr , et 

farmer s 

committed an act of bankruptcy, and on the 4th of share, as to 
December a commission issued against him, on es^enmi* * 
whkft' hte was duly declared a bankrupt, and the |^"j£f rf * 

• • independent* 

, qwpersbip on the one Jiand, and of a fraudulent* and reputed 
, * ' 'ownership On the Other. 

" "■ 1 4 plaintiff 



120 CASES IN THE EXCHEQUER, 

, t8l 4* plaintiff duly became his assignee on the 2 2d of 

Cold well December. In April 1813, the bankrupt then 

»• carrying on the trade of a brick-maker, on certain 

&JEGO&Y, j^j w } 1 j c j 1 jjg t j ien ren ted for a year, from the 

28th of November preceding, with liberty to apply 
the clay thereof to the making of bricks, at so much 
per thousand, applied to the defendant to advance 
money to him to carry, on his said trade of brick- 
making, which the defendant did accordingly, and 
in May 1813, it was privately and verbally agreed 
between the bankrupt and the defendant, that they 
should become partners in the brick-making busi- 
ness for that season, and that the bricks should be 
made on their joint account* By the consent of 
the defendant the brick-making business continued 
to be carried on as before by the bankrupt, in his 
own name, but on the bankrupt's and defendant's 
joint account and risk. The name of the defendant 
at his request was not used therein,, and the bankrupt 
appeared to the world to be the sole owner ; but 
part of the capital was advanced by the defendant, 
and the partnership accounts were carried on, and 
were settled between the bankrupt and the de- 
fendant, as hereinafter mentioned, and all the 
bricks hereinafter mentioned as between themselves, 
belonged to their joint account. On the 8th of 
November 1813, the partnership accounts were 
balanced and settled by bankrupt and defendant, 
and it was agreed between them that the said part- 
nership should be dissolved, and that the defendant 
should have for his share 74,000 of. the bricks, 
th^n on the brick-making premises, and that the 
$anl(r]]pt should have the remainder for his shaitf , 
,Y and 
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and should pay the partnership debts. The bricks 1814. 
were not proved to have been set apart in pursuance c 
of this agreement, but remained on the premises v. 
until they were removed as hereinafter mentioned ; Grigoey. 
and such as were on the said premises on the 9th 
of December, were that day seized under the com- 
mission, by the messenger, as the bankrupt's pro- 
perty. Between the 23d of November and the 
9th of December, the defendant carried away from 
the said premises 31,500 bricks, and on the 3rd of 
January 1814, he carried away from the same 
place 35,350 bricks ; these bricks had been made 
by the bankrupt, and as between him and the de- 
fendant were the property of the partnership, but 
had remained apparently in the exclusive possession, 
order, and disposition of the bankrupt, under the 
circumstances before mentioned, and he was the 
reputed owner thereof. 

Richardson, in support of the verdict, relied on 
the present case being within the statute of the 
21st of James I. c. 19. §. 10, 11. It is thereby 
enacted, that " if any person or persons shall become 
" bankrupt, and at such time as they shall so become 
" bankrupt shall by the consent and permission of 
" the true owner and proprietary, have in their pos- 
44 session, order and disposition, any goods or chattels 
u whereof they shall be reputed owners, and take 
" upon them the sale, alteration, or disposition, as 
" owners," the Commissioners shall have power to 
sell the same for the benefit of the creditors, as fully 
as any other part of the bankrupt's estate. The 
Preamble adverts to the mischief intended to be 

guarded 
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i8h« guarded against by the statute, which is the posses- 

Coldwell "° a **"* apparent ownership being in one person, 

v. while the actual property is really in another. 



Gregory. 



There is only one case of the application of this 
statute to a partner, and the main point of distinc- 
tion in this case from all the others is, that there is 
here a partnership, and also an apparent entire pos- 
session. Certainly the consent of the partner is the 
consent of the proprietor, and by permission of his 
partner the bankrupt in this case acts on both 
moieties as if he were exclusive owner of the whole ; 
and he had no right so to deal with this property to 
the delusion of his creditors as a carpenter; but by 
having done so, he has brought the partner's share 
within the words and meaning of the statute. In 
Binford v. Dammett (t) f the plaintiff, a dormant 
partner, had become an extensive creditor of the 
joint concern, and had filed his bill against the 
bankrupts and the assignees under the commission, 
for an account of the joint property, and the debts, 
on the footing of the partnership. The point was, 
whether the partnership should not be tried at law, 
but the Master of the Rolls doubted whether, under 
the statute of James, this sort of partnership could 
be set up. 

[Chief Baron. The result on that case was a 
direction of issues.]] 

But here the facts have been tried, and the ex- 
istence of the partnership found; and the case 

CO* Y*. 756. 

comes 
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oomes clearly, and completely within the mischief ( *3 h« 

which the statute was passed to prevent! the bank- coldwbll 
nipt acquiring from possession of the partnership «• 

property, a delusive credit in aid of his other prin- ^ RBOORT * 
cipal business of a carpenter. 

In Hyatt v. JRotte (uj, which has been confirmed 
by numerous other cases on the point from that 
time down to the present day, the doctrine of the 
liability of mortgaged goods, in the possession and 
apparent ownership of the bankrupt, to seizure 
under the commission is fully settled. In that case 
the bankrupt, who was a brewer, having become 
partner with Stephens to whom Rolle was an exe- 
cutor, mortgaged to Potter in trust for Stephens, m 
consideration of money lent on his moiety of the 
brewing utensils and stock in trade. There were also 
other mortgagees, but it was decided that the as- 
signees were entitled in exclusion of the mortgai 
gees,as the bankrupt had still retained the posses- 
sion, which brought that case within the mischief, 
and consequently subject to the policy of the sta- 
tute. So here the partner permitted the bank- 
rupt to practise an imposition on the rest of the 
world. It is immaterial whether these goods were 
originally the property of the bankrupt, or whether 
lie were at any time the bond Jide proprietor of 
them or not. In LingJiam v. Biggs (x), it was 
held that a person being allowed to possess goods, 
so as to become the reputed owner, and appear to 
have the order and disposition of them, must be 

(u) iAtkyn9i65. (x) i B0&6P11L62. 

understood 



GkKOORY. 
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l8l 4* understood to have taken upon himself the solte* 
GotDWELL 0|, der and disposition of them within the meaning 
*• of the statute. In Rabone v. Williams (zj, the 
principle is clearly established, that one who is 
really interested, and stands aloof while another 
acts as own^r of his goods, and sells them, is 
bound by such sort of acquiescence; and that a 
purchaser in such case has a right to consider the 
vendor as the principal ; and though the real prin- 
cipal has there a right of action against the pur- 
chaser, yet he may set off any demand which he 
might have against the factor in answer to sucb 
an action. The same point was also ruled in Stracey, 
Ross, and others, v. Deey (a), which was a case 
precisely similar to this, except that it did not turn 
on the statute of James. The principle to be de- 
duced from that case is, that the creditors of the 
ostensible trader are entitled to the share of a sleep- 
ing partner in the stock as if there were none ; and 
that he cannot, after having kept back, come for- 
ward to affect the interest of the apparent partner, 
so as to claim debts supposed to be due to him 
alone, and thereby elude a defendant's equitable 
advantages* who has dealt with him as if he were 
solely interested. 

[Chief Baron. On judgment and execution 
against an apparent partner would the creditor be 
entitled to sell the joint property ?] 

r apprehend he would. The cases seem to go 

4 ' •' f *> % i Tetoi ftep. $60, in notisi (a)* IbiX. 

to 
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to that extent, for if a dormant partner cannot 
protect himself in one case he cannot in another, cojudwejli. 
it would he a fraudulent possession within the «• > 
meaning of the statute. 

Scarlett, contrd. The infrequency of this ques- 
tion affords the argument that the doctrine now 
attempted to be established cannot be supported* 
The facts of this case are of daily occurrence, and 
it is very extraordinary that the question should 
never have arisen, and that the point should not 
have been agitated before, so as to have furnished 
an authority on the subject. Mr. Justice Le Blanc f 
when this, point was reserved at the trial, intimated* 
that he had himself no doubt on the law. The 
accuracy of the report of the case which has been 
cited from the 4th of Vesey, jun. is most dpubtr 
ful, and it seems impossible that it should be cor- 
rect, for had Lord Alvanlcy been of opinion,, as ^e 
is reported to have expressed himself, .he .must, 
consistently with that opinion, have considered it 
unnecessary and nugatory to have directed an issue* 
for if the partnership had been within the sttttpte 
it would have been useless to have ascertained the 
fact by a verdict. But the present case, cannot in 
any point of view be considered within the statute 
of James. The words of the act are, if any person or 
persons at the time of their becoming bankrupt shall 
by consent and permission of the true owner, have in 
their possession, order and disposition, any goods 
or chattels whereof they shall be reputed oxvners. 
Now in this case, the bankrupt was as fully owner 
as the defendant, so that it: is directly, contrary .to 

the 
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i8*4- the words of the statute, which provides: against * 
Coldwili, fr* 86 pretended ownership, and supposes a case of 
v. fraud. But then it becomes convenient to argue 
Gbbgory. on ^ gq^y an( i the policy of the statute, and 
the mischief of delusive and unreal credit, the effect 
of which it was meant to prevent; but there is no 
false credit resulting from this kind of possession. 
On the contrary, the bankrupt in this case, must* 
have had less credit as a person carrying on trade 
solely, than when it was known he had a respon- 
sible partner; for the moment a sleeping partner is 
discovered his property becomes liable. The fact 
here is, that the bankrupt took half these bricks, and* 
was to pay the partnership debts. If the argument 
on the other side were correct, and this action 
should succeed, the consequences would be that 
the defendant would be placed in this unfortunate 
situation, of seeing all the joint effect* swept away 
to pay the bankrupt's separate debts. Such an 
arrangement would have been most convenient for 
the creditors of the house of Burton & Forbes, 
and all the cases of marshalling assets. Such diffi- 
culties might be easily settled if the whole of part- 
nership property were to go for the purpose of 
paying separate debts. 

There are two classes of cases contemplated by 
the statute ; one, where the bankrupt assigns pro- 
perty originally his own, but retains the possession,* 
and the credit given by it.^-Here the state of -the 
credit was the same as at first The ether, where 
he acquires the possession of another's property, 
the ownership stil remaining in the anginal prow 

prietor, 
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prieter ; as in the case of a partner going out and 
leaving his share of the effects and utensils, and 
taking a mortgage. Now this case comes within 
neither class ; and none of the cases which have 
been cited bear the least analogy with the present. 

It often happens that an experienced trader 
without capital, is, in consideration of his skill, in- 
vested with a share in extensive stock in trade* the 
property of many ; and if the arguments used in 
support of this verdict were well-founded, sueh a 
man might by his own improvident debts involve 
every individual who was concerned with him in 
total ruin. 

RicharrhoHy in reply. Instead of this being a 
case of daily occurrence, it certainly more fre- 
quently happens that a creditor has an interest in 
resisting^ the claims of a sleeping partner. As to 
the inaccuracy charged on the report in Vesey, of 
the case of Binford v. JOommett, in consequence 
of issues having been directed, which, k is said, 
would have boas nugatory, if Lord Alvanley had 
really expressed the opinion attributed to him, 
the direction of the issue is thus accounted -for : 
the fact in that case was controverted, and his 
Loriship<bd not choose to decide en a point of 
law not applicable to what then appeared to hi 
the real fact of the case before him. It is said the 
babkrapfc was iot merely the apparent - bat actually 
the real owner, but it must be considered that it is 
en -the other partner's moiety that the present 
qaeftioK anises* otherwise this statute would ndt 
'••' ,n». & PPty 
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18 14. apply to the case of joint tenants and tenants in 
" common, who are seised per mie et per tout; and 

v . that question is considered in Comyns* Digest, Tit. 
GANOftr. Bankrupt, D. 11.; where it is said, that the com- 
missioners may sell a moiety of the bankrupt's joint 
estate in fee. Nothing can be more fallacious than 
to say that he has less credit because his partner is 
not known. The bankrupt was a carpenter, and 
he has by means of his partner apparently stock 
in trade as a brick-maker, which materially aug- 
ments his credit, and on his becoming bankrupt 
his creditors have a right to be paid pari passu out 
of the common fund. Suppose a man carry on 
business as an apparently sole trader, and goods 
are sold to him and another jointly, which are 
carried to and deposited in his own separate ware- 
house, they would certainly pass uijder the assign- 
ment, although the bankrupt woidd be possessed per 
mie etper tout as joint tenant with the other person, 
but he would be also possessed of a moiety really 
and absolutely. Every partner is a joint tenant of 
a particular description. 

Cur. adv. Vult. 

Thomson, Chief Baron, now delivered the opi- 
nion of the Court. He announced the result of 
their consideration to be, that the decision in the 
report of Stracy v. Deey, did not touch the present 
inquiry, and then proceeded to state the leading 
circumstances of this case. The ground of the 
action was, that the defendant having allowed the 
bankrupt to keep possession of his share in the 
stock 0/ the brick-making business, by which he 

had 
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bad acquired a false and delusive credit, as to t 1 * 1 4* m 
those persons to whom he had become indebted in CDumatL 
his trade of a carpenter, had fallen within the sta- ~J*r 
tote of the 2 1st of James the First. That statute 
has certainly provided, by the clause which has 
been applied to this case, not only against fraud, 
but against fair transactions, that is, against fair 
transactions which might be productive of mischief 
to third persons, as where property has been bond 
Jide assigned by the bankrupt, on good considera- 
tion, but he is still suffered to keep possession, and 
consequently has the credit of the apparent owner- 
ship. The short case here is, that the bankrupt 
and the defendant were actually partners in the 
goods in question. The bricks were therefore the 
joint property of both, as tenants in common, and 
the possession of the defendant was the possession 
of the bankrupt. It is a very different case where 
there is no partnership between the bankrufpt and 
the person claiming to be interested ; otherwise 
there would be an end of what are called sleeping 
partnerships altogether, which are now carried on 
to so great an extent in this country. If under 
this statute wherever joint property is taken by the 
assignee of a bankrupt under a separate commis- 
sion, you deprive a solvent partner of his property, 
with what is he to pay the partnership debts, which 
he is still liable to be called on for, notwithstand- 
ing his effects have been seized under the com- 
mission? Arid if the assignees are to be considered 
as having a right to the whole, that evil must be" 
the consequence. It would be a monstrous thing 
to say/ 4 tEar if an individual in a* firm become 
bankrupt, the other solvent partners may be stripped 
vol. 1. k of 



i8i4« 

* « -> 

CotBWE&X, 

Gregory. 
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of their property, and thus be deprived of the 
mens of satisfying the partnership debts, by the 
bankruptcy of the one having swept away the joint 
property of the whole* I am not aware of any 
case which goes so far as to sustain such a pro- 
position; our. opinion therefore is, that there is no 
ground for the action which has been brought* 

Postea to the Defendants. 



**m 



Wet 

*9th June. 

< - ' 

In an inform- 
ation for a 
duties against 
the pro- 
prietors of a 
class manu- 
factory the 
Court will not 
grant a view 
of the pre- 
mises where 
the question 
may be tried 
by the pro- 
duction of a 
model. 



Attorney General v. Green. 

HOLLAND moved that a view of the leajr of 
the defendant's glass-house might be taken before 
the trial of this information. He urged that it 
was a necessary step to the attainment of complete 
justice in the present case } and produced as a pre- 
cedent, an order of the Court of 2d May 1770, 
made in the case of The Attorney General v. 
Gordon, where the Court had granted a similar 
application for a view on the part of the defendant, 
in an information for intrusion. 

[Ckief Baron. That precedent is in a suit for 
land.] 

Dauncey opposed the motion, on the objection 
of great inconvenience to the Board of Excise if 
views were to be granted in all cases of this de- 
scription ; and stated that the usual mode of trying 
such questions had been by means of a model of any 
complicated part of the manufactory, that it might 
be found necessary to explain, to assist the com- 
prehension of the jury, which had always been 

allowed 
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allowed to be put in as evidence, on proof of its . lgl4 ' . 
correctness; and he quoted a case of The Attorney attorbft 
General v. Mathew (a)> which was an information General 
for preparing and sending out to common brewers, Green. 
stale beer, beer-grounds, and sugar-water ; where, 
though a rule nisi for a view of the premises had 
been granted in the first instance, it was subsequently 
discharged on cause shewn, and the information 
was afterwards tried by a model produced. 

Thomson, Chief Baron. We should be very . 
sparing of introducing new rules in these cases, 
where the former practice has been found suffi- 
cient to answer its purposes. During the short 
time I have sat here, I have certainly found that 
the mode of trying these questions by meana of 
model, where it has been neoessary, fully satis- 
factory. In the case of land the statute of the 
4th and 5th of Anne, c. 16, § 8, gives a right to 
claim a view. It is often necessary in actions of 
trespass qtutre clausumfregiL And informations of 
intrusion are so nearly allied in their nature to ( ' 
such actions, that the Court has granted views 
there, on the principle of analogy* 80 also in ac- 
tions of waste ; but there is no satisfactory reason 
shewn for it here, where a model may answer every 
pttjrpose. 

Motion refused. 

(a) HiL Term 51 Geo. III. 
THE J&ND OF TRINITY TERMV 
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THimy, I.EWIS V. HARBOR. 

15th July. 



The Court AN application had been made to set aside the 

order money award in this cause, which had been made a rule 

JSytobT of Court > » nd was reused, the Court having pre- 

ptid into viously made an Order on the plaintiff to pay the 

petition of money to the defendant according to the award, and 

•Sled w ng "*^ e pl a i nt *ffhad since appealed against the refusal 

counsels but of that application. 

snM**au'if 
tb* appeal 

JJH^J** 1 Dowdeswell now moved for leave to pay the 

. money into Court to await the event of the appeal, 
and stated that the petition had been signed by 
coijnsel, but that the appeal had not yet been 
received because the plaintiff was out of time to 
present it this session. 



received. 



The Court therefore refused the present motion, 
but seemed to be of opinion that if the petition 
had l>een received by the Lords, there would have 
been reason for allowing the motion, on the ground 
that the money ought not to get into the hands of 
the defendant pending the appeal. 

Menzies 
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Minzdss v. F. J. Rodrigues, De Paiva, and **?** 

lOiA July. 

B. J. Rodrigues. * ■ » « 



A BILL had been filed to restrain the defendants A plaintiff 
from proceeding at law against the plaintiff, in two tafo'ecf an 
actions which had been commenced by them, one ""J""** 11 to 

01 restrain pro- 

in the name of Rodrigues and Son, and the other ccedingsat 
in the name of De Paiva, to recover the proceeds Aued oa°to 
of sale of 129 bags of cotton which the plaintiffs W "*?* 
had sold, as they alleged, for and on the account •<*» d«- 
of Rodrigues and Son, as their agents, under a uw^aa 
consignment of these goods to them by De Paiva % * fl j4*2J* 
in their absence from England. And they set up ground*, t>jr 
an equitable set off against Rodrigues and Son, for dcfc^Ti, ' 
the amount of goods consigned to them for sale, ^^* rQf 
at Oporto, of which they had not rendered any having cq®* 

altera***]* 
All the defendants had appeared but De Paiva, injaniiiaa* 
and B. J. Rodrigues, who resided abroad, and 
therefore the injunction had gone against them. 

F. J. Rodrigues, who was in England, had put 
in his answer, which stated that tlje goods belonged 
to De Paiva exclusively, and had been consigned 
to the defendant F. J. Rodrigues alone, **d he 
admitted the consignment by plaintiffs to RQctrigyes 
and Son at Oporto, but denied that the pjfinti^s 
had been employed as their agents for selling th?pe 
goods of De Paiva. 

k 3 On 
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. lSl4 ' . On the coming in of this answer of F. J. Rodri- 

Menzies gues, it was yesterday moved as of course, on the 

v - part of all the defendants, to dissolve the injunction, 

RODRIGUES * • • l_ • i_ • 1 tx • J 

and others, hut no order rust having been previously obtained ( 

and served on the plaintiffs, that motion was refused j 

with costs. ; 

! 

Dauncey, and Wilson^ now moved on the part of l 

the defendant De Paiva, that the plaintiffs should 
be ordered to pay into Court the sum of 2,597/. 
28. 7rf. received by them for the use of the de- 
fendant, the produce of the cotton sold on his 
account, or that in default, the injunction might 
stand dissolved, without further order. 

The present application was made on an affi- 
davit of the defendant F. J.~Rodrigues> wlueh 
substantially corresponded with his answer, and 
concluded with a statement, that to his belief, the . 
answer to be put in by the defendant De Paiva 
would not afford any other information beyond that 
furnished by the deponent's answer. 

It was now urged by the defendant's counsel, that 
this was an attempt on the part of the plaintiffs to 
keep in their own hands the money produced by 
the sale of these cottons, on pretence of their being 
accountable to Rodrigues and Son only, against 
whom they had a set-off; and that if such a bill 
were maintainable it might be carried so far as to 
affect an indefinite number of consignors of goods 
to any single house. 

[Graham, 
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[Giaham, Bonn. This injunction is gone on t * 8l + t 
merits, and no facts are brought before the Court Mxnzie* 
od which we can set it aside* The answer should *• 
have shewn grounds for such a proceeding.] anTother** 

There have been instances where the Court have 
ordered a plaintiff to pay money into Court, al- 
though the injunction has not been dissolved. 
Potts v. Butler fa J. Peters v. Erring, eked in 
Sholbred v. Macmaster (b). 

Martin, & Roupell, opposed the motion, as sub- 
versive of the practice of the Court, this being an 
attempt to effect, by a subsequent affidavit, what 
could not be done by the defendant's answer, and 
contended, that before the injunction could be dis- 
solved the defendants should shew the Court that 
De Paiva would sustain an injury by its conti- 
nuance ; — that it did not appear that Rodriguez 
and Son were not accountable to De Paiva, or 
that De Paiva had not been satisfied, whose answer, 
when it should come in, they would have a right 
to use, and it might decide this question in the 
plaintiff's favour. 

Dauncey, in reply. The facts contended to be 
required to be stated by the defendant, are already 
stated by the affidavit of the plaintiff. Rodrigues, ' 
at least was bound, in common honesty, to bring 
the action for these proceeds. The defendants now 
only ask the alternative of dissolving the injunction, 

(a) x Fowler 1*7. (\) % Awtm&er #6. 

or 
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1814. or having the amount paid into Court, where it 

Menzies would be safe, and the plaintiffe ought not to be 

0. allowed to retain this money in their hands till De 

2RET P«im has answered. 

[Graham, Baron. We ought not to call on 
merchants in this way, and take a large sum of 
money out of their hands to their great inconve- 
nience, because they have a lien on it] 

The plaintiff's lien in this case is not for a debt 
due from the defendants, but for their misconduct 
in neglecting to sell goods consigned to them for 
that purpose, a lien for consequential damages. 
De Paiva ought not to have been made the subject 
of this joint bill. 

Thomson, Chief Baron. It seems to me that 
the motion, as now made, is merely an endeavour 
to substitute the answer of one defendant in lieu 
of those of the others, which are. not come in. By 
answer, I mean this affidavit. There is no ob- 
jection on the face of the bill, if the facts are true, 
to inferring an equity against De Paiva. He might 
have demurred without signature if an equity bad 
not been inferrible ; and if he had been impro- 
perly mixed with other defendants, that would 
also have been good ground of demurrer. The 
bill is verified by affidavit, reducing it to the com- 
mon case of an injunction obtained against a de- 
fendant residing abroad who has not put in his 
answer. Here is no attempt made to dissolve the 
order for any insufficiency in the plaintiff's affi- 
davit 
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davit. The plaintiff has a right to know how . * 8l + 
matters really stand between the several defend* Maxzm 
ants. We cannot give any opinion as yet on the *• 
merits. That can only be done when all the ^d^£S£ 
answers have come in. The present motion is 
clearly irregular. 

Gbaham, Baron. It is of vast importance that 
the rules of practice should be distinctly known. — 
We must take it that there is equity on the face of 
the bill, because there is no demurrer. The plain- 
tiff's affidavit shews an equity against De Paiva, 
and then the injunction goes against him. A mo- 
tion is afterwards made to dissolve that injunction, 
which is refused ; and then an attempt is made to 
effect the same object by an affidavit, and such a 
mode of proceeding is irregular. The defendant, 
who cannot stand on the merits of his answer, tries 
the experiment of an affidavit, by which he calls 
on a merchant to pay into Court a large sum of 
money, or that the injunction may be dissolved. 
They would use this affidavit to contradict the 
affidavit of merits of the bill, and thus we should 
be obliged to hear the whole merits of the cause 
on affidavits. The time of the Court has been 
unnecessarily occupied by this motion, which is 
totally without foundation. 

Richards, Baron, absente. 

Motion refused. 
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Equitable 
mortgagees, 
under a- 
deposit of 
title deeds by 
way of pledge, 
cannot effect 
a valid assign- 
ment of the 
premises com- 
prised therein, 
m the event 
of the person 
to pledging 
them becom- 
ing bank- 
rupt, unless 
the assignees 
of the bank- 
nipt join in 
the convey- 
ance,aithough 
a power of 
file be given 
by the agree- 
ment entered 
into at the 
time of the 
deposit, on 
notice to 
repay the 
money in- 
tended to be 
secured, if no 
such notice 
has been 
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Hawkins v. Ramsbottom & Co. 

B Y indenture of the 26th of August 1809, made be- 
tween Matthew Phillips, of the one part, and Samuel 
Hawkins and Henry Phillips, of the other part, re- 
citing a proposal on the part of the said M* Phillips to 
deposit the deeds thereinafter mentioned in the hands 
of the said Samuel Hawkins and H. Phillips, for se- 
curing certain sums, amounting to 3,000/. it was wit- 
nessed, that he had accordingly deposited with them 
two indentures of lease, of certain leasehold premises 
at Brighton, and the subsequent assignments, and cer- 
tain articles of agreement; to hold the same, and all 
beneficial interest, right, title, and property therein, 
and to the hereditaments and premises, and resulting 
advantages comprised in the same respectively, unto 
them the said Samuel Hawkins and H. Phillips, in 
as full, &c. Covenant that the said indentures, &c. 
should not be redeemed until payment of all money 
and interest, due, &c. j and that in case they should be 
desirous of calling in the said money, it should be 
lawful for them so to do, upon giving six months 
notice in writing to the said M. Phillips, within which 
space he undertook to pay all principal and interest* 
a&d m default, that the said & Hawkins and ff- 
Phillips might sell and dispose of the hereditaments 
'and premises comprised therein, and discharge pur- 
chasers by their receipt. 

By indenture of the 16th of April 1810, the said 

S. Hawkins and H. Phillips assigned the several sums 

of money secured by the said several indentures to 

Ramsbottom & Co. upon trust, for securing a balance 

of accounts, and appointed the said Ramsbottom & 

Co. their attornies. 

In 
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In May 1811, a commission of bankrupt issued 
against Matthew Phillips, and in June following his 
estate and effects were seized and assigned to John 
Newman, one of the defendants. In the next July, 
Newman was discharged from being the assignee by 
order of the Lord Chancellor, on petition, and a new 
choice of assignees was directed to take place, but no 
assignment was ever executed. 

By a decree of the Court, made in this cause the 
24th of January 1812, it was ordered, that the de- 
fendants should be at liberty to sell the premises before 
the deputy remembrancer, and they were accordingly 
iold ; and the Commissioners for the Affairs of Bar- 
racks became the purchasers, and paid the purchase 
money into Court. But they having objected to the 
deputy remembrancer's report of the validity of the 
title, suggesting that the assignees of the banjsrupt 
were necessary parties to the assignment of the pre- 
mises to them, and that objection being over-ruled, the 
solicitor for the commissioners filed their exceptions. 
The defendants then obtained an order nisi for con- 
firming the report : and cause having been shewn, 

Thomson, Chief Baron, now delivered the opinion 
of the Court. After stating the case, and setting out 
the different deeds. — These exceptions depend on the 
effect of the assignment of the premises, and the power 
of sale given by the bankrupt to Hawkim & Phillip*. 
It is contended on the part of the Commissioners, that 
on this title of the Ramsbottoms, no good and effectual 
assignment can be made by them, without the concur- 
rence of the assignees of the bankrupt, and their joining 
in the conveyance of the premises. That must depend 
on the effect of the deeds. It does not appear that in 
point of fact any anterior assignment of the premises 

comprised 
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1814. comprised in the lease ever took place : the whole Was 
Hawkins done by way of deposit or pledge. Certainly, according 
v. to the rule now prevailing in equity, a deposit of title 
RAM j?p T " deeds amounts to an equitable mortgage, and the mort- 
gagee retaining such security is not entitled to be ad- 
mitted to prove as a creditor under the commission. 
But the question is, whether the title is free from claim 
by the assignees of Matthew Phillips. The power of 
sale is given to Hawkins & Phillips, in the event of the 
money due to them not being paid, upon their giving 
Matthew Phillips six months notice in writing to pay 
it off. Now, it is not contended that any such measures 
have been taken. When the deeds were pledged, it 
was agreed that in default of payment of the money 
they should have power to sell ; but for what purpose ? 
to repay the money which should be ultimately due. 
The only question is then, whether to complete the 
title here to a purchaser, the assignees of the bankrupt 
are material parties to the assurance. And as there is 
nothing.to bar them of their equity of redemption* their 
concurrence is necessary to the conveyance of the pre- 
mises. There was a time when Newman was chosen 
assignee, and he might then have conveyed ; but as 
that assignment was inconsistent with the interest of 
the general creditors, on an application to the Chan* 
cellor he was removed, and no assignment has since 
been made. Therefore, as there can be no effectual 
title without the concurrence of the assignees of the 
bankrupt, we are of opinion, That 

The Exceptions must be allowed. 

END OP THE SITTINGS AFTER TRINITY TERM. 
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Michaelmas Term, — 55 Geo. III. * 



1814. 
Hope v. Atkins. * ivG^ - * 

11th No* 

TAUNTON, IV. E. applied to the Court for Parol testi- 
a rule to shew cause why the verdict which had JJfftred menSy 
been found for the Plaintiff at the tost Assizes for Jjgg[^ 
the county of Oxford should not be set aside, and morsmdum, 
anew trial granted, on the objection that evidence any ^y vary, 
had been then rejected, which he submitted ought \ n s °[ altcr - 

. - 1 ° ine the terms 

to have been received. of it, is inad- 

* missible. 

The action was assumpsit for goods sold and de- ^ c ot c ^ rt 
livered. On the trial it appeared that a person x>f motion for a 
the name of Kersey had agreed, on the part of the affidavit of * 
defendant, to purchase of the plaintiff a certain ln h } 'J? ct * h 
quantity of barley; and that a memorandum of the have Keen 
bargain was made in writing at the time, by the wTrd^Nisi" 

L parties, *™«- I 

1 
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1814. parties in these words : " Bought of Mr. WiUxam 
Hope " Hcpe, of Fullbrook, about seven quarters of 
v - " barley, at 77^. per quarter, as per sample, and 
" 100 quarters of barley, at 50$. per quarter, and 
" 61. again, except the quantity should not be 
" sufficient to make the 100 quarters up, excluding 
" a small rick, which is preserved for seed for the 
" year 1814, which are to be.delivered in the course 
" of a month ; the money to be paid on delivery 
" if required. 

" Saturday, OBober 2, 1813." 

The. counsel for the defendant attempted to shew 
by the evidence of Kersey, that he had expected 
that the whole of the barley to be delivered con- 
formably with the agreement, would have proved 
to be similar in quality to that which had been 
pulled from the rick, and shewn by way of sample : 
but the Judge, (Mr. Baron Richards) was of opi- 
nion, and ruled, that such oral testimony could not 
be admitted in explanation of, or addition to, the 
written memorandum; and that the parties were 
absolutely bound by its import, and subject to 
such lerms alone as were to be collected from 
its contents. 

In support of the present motion, the scope of 
the argument was, that the doctrine deducible from 
the cases which seemed to establish, in many in- 
stances, the principle of excluding parol testimony 
in aid of written evidence, did not extend to the re- 
jection of such oral proof as would merely and con- 
sistently explain a written document, without in any 
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degree varying or impugning it; and that on the 1814* 
contrary, there were cases which intrenched on Hope 
such an extension of the rule. In Bateman v. A * 
Phillips (a), where the defendant had promised by 
letter to pay the debt due* to David Williams, in 
consideration of plaintiff forbearing to sue; — the 
objection taken was, that the letter not containing 
the whole of the purposed agreement, and requiring 
parol evidence to explain it, came within the 4th 
clause of the Statute of Frauds; but the Court held, 
that as the parol testimony did not extend the terms 
of the agreement, it did not bring it within the 
Statute. So, in The King v. The Inhabitants 
of Laindon (b) 9 the pauper had been admitted 
to prove facts, explanatory of the unstamped agree- 
ment, under which it had been contended, that 
he had become an apprentice. On proof of those 
facts the agreement was shewn to be in effect a 
contract of apprenticeship, not of hiring : and, On 
the hearing of the case, the Court held that such 
evidence not being contradictory to, but explana- 
tory of the agreement, had been rightly received. 

Thomson, Chief Baron. This seems to be a 
plain and common case. It has been frequently 
held to be a settled rule, that nothing parol shall 
be received in addition to any agreement which has 
been reduced into writing. In Meres v. AnseU(c), 
the attempt made before Lord Mansfield was net; 
to contradict but to modify the agreement — Here, 
the parties having set down the terms of the 

(a) 15 East 272. (b) 8 T. R, 379- 

(c) 3 Wibr VJ5. Set vid. CufY. Penn, 1 Mauk & Sdayn, si. 
l 2 contract 
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^ l8l 4» . a contract in writing, nothing ought to have been 

Hope received in evidence, in addition to those terms, by 

Atkins. w hich their interpretation might be qualified : and 

therefore I think my brother Richards right in the 

course which he adopted at Nisi Prius. 

Graham and Wood, Barons, concurring, 

Rule refused *. 

An affidavit was tendered to the Court, stating 
among other things, that the barley had been injured 
by a threshing machine ; but it was rejected as an 
attempt to bring forward facts which should have 
been used at Nisi Prius only. 

* Vide Potoell v. Edmunds, 12 East, 6. 



5ame Day. ? B*- T TTS V. BlLK. 

* v I t 

win not"** -^ New trial having been ordered in this cause, 
change the Dauncey moved to change the venue from Surrey 
case where a to Middlesex, on an affidavit of the plaintiff's 
trial has been ttttorney> that all the plaintiff's witnesses resided 
in Middlesex, and, as deponent believed, the de- 
fendant's also ; but 

The Court observed, that the circumstances set 
forth in the affidavit were not sufficient to induce 
them to accede to the application, even if a trial 
had not been already had ; and they decided gene- 
rally, that they could not, in any case of a new 
trial, direct the venue to be charged on an ex parte 
application. 

Per Curiam. Motion refused. 
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1814. 

Edwards v. Hogarth. Tuesday, 

ttd Not. 

M OTION for an injunction, on opening a mate- wherecxcepl 
rial exception to the defendant's answer. SeenfiET 

mmc pro nmc, 

Looat, admitting the exception to be material, not grant an 
contended, that as the plaintiff not having filed his J^SSnS! 
exceptions in due course, had been permitted tcrialcxcep- 
to file them nunc pro tunc, there was no case or thTpiSStiff, 
instance in practice to be produced of an injunction £? ^Sj inin - g 
having been applied for and granted under such a four-day 
circumstances ; and he distinguished this case from £Jin g then- 
that of a defendant being in contempt for want of ^P** 01 "- 
appearance or answer. 

On the other hand it was submitted, that this 
motion, was consistent with the terms of the order, 
and the answer being excepted to, could not be pro- 
ceeded on, and the parties must be considered 
therefore as being in the same situation as if no 
answer had been put in. 

The Court, after conferring with the Officer, inti- 
mated that the Plaintiff was at present irregular, in 
not having adopted the proper course on obtaining 
his order, which was to have given a four-day rule 
for arguing the exceptions. 

< 

The Plaintiff accordingly withdrew his motion. 

l 3 The 
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Mmdag, THE ATTORNEY GENERAL V. BoHRODAILE. 

November 28. 



The owner- ^ jj information had been filed against the de- 
ship of trad* ^ ° 

ing vesieU let feudant in Michaelmas term, 1 81 3, at the suit of the 
trade/orVon* Crown, to recover the penalty under the 46th 
cern in the Geo. 3, for omitting to make a joint return to the 

nature of *" ',.,,, 

tmdc„within property- tax as directed by that act . 

the. meaning 
of the 46th 

Geo. 3. The first count of the information stated that 

owners P of t " the defendant was a person carrying on a trade, 
such ships adventure, and concern in copartnership with cer- 
partne«. ,a tain other persons, to His Majesty's Attorney 
The ship's General unknown, in a certain ship called the El- 
roaMging™ phinstone, in the ward of Langbourne, in the city of 
part-owner, is London, and that he and the said persons so carrv- 

bound to . 1 1 « , 111 ". 

make a joint ing on such trade, &c. became chargeable to certain 
agg U reJ°I the duties, payable to his Majesty, under the act of 46 
profits of the Geo. 3, ch. 65, (setting out the title): That the de- ' 
the property fondants, at the several times in that, and the next 
tax * ' following count mentioned, was the precedent act- 
ing partner in the said trade, &c. and who, as such 
acting partner, ought, according to the forms and 
directions of the said act, to have prepared, and 
delivered, on the behalf of himself and his part- 
ners in the said trade, &c. a return in writing, of 
the amount of the profits and gains arising to them 
therefrom. — That before, and at the time, of the 
committing the offences after mentioned, to wit, on 

the 
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the 9th of April, 1813, one John Lyon was an 1814. 
assessor for the duties chargeable under the said Attorney 
act ef Parliament, for the year commencing from General 
the 5th of April 1812, and ending on the 5th of Borrch 
April 1813 ; and that the said John Lyon, before bail*. 
the time of the committing the offence, according to 
the form and directions of the said act, on the 9th 
of April 1812, gave the said defendant, and left 
at the house where the said trade was cariedon, in 
the ward aforesaid, the usual notice (setting it out) 
requiring him to fill up and deliver to the said Johsk 
Lyon, at the Office of the said commissioners, such 
of the forms therein stated as were applicable to 
his case, averring that one of such forms was the 
form of a return of the gains and profits arising 
from property or profits not coining within any of 
the foregoing heads, except lands, &c. or other pro- 
perty of which no return was required to be made, 
and that another of the said fprms was the form of 
a declaration to be made by a precedent acting 
partner, in the firm of persons carrying on trade, &c. 
in copartnership, according to the directions of the 
said act ; and that one of the said forms was ap- 
plicable to the said profits of the said trade, &c. 
but that defendant, &c. and that at the time of 
exhibiting of this information, neither, defendant 
and the said other partners, or any or either of 
them, had been in any manner assessed to the said 
duties for or in respect, &c. whereby defendant 
forfeited the sum of 50/. they nor either of them, 
having been assessed at double the duty for which, 
&c-— Second count differed in settiug'out the notice 
*■ 4 * n 
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in substance only, not at length. — Third count in 
describing defendant as the partner first named in 
the instrument of partnership. — Fourth count dif- 
fered from the third, as the second from the first — 
The fifth count l^id the joint trade, &c. as carried on 
under the firm of W. BvrrodaMe, and averred that 
defendant' as the partner named singly ought to 
have made the return for himself' and his partners 
therein ; — and the sixth count differed from the fifth 
as the fourth had done from the third. — Plea, 
General Issue. 



At the trial before the late Lord Chief Baron, 
at the sittings after Michaelmas term, 1813, the 
Jury found a verdict for the Crown for one penalty, 
subject to the opinion of the Court on the following 



case: 



That at the times mentioned in the information 
the defendant was a part-owner in the said ship 
Elphinstone therein mentioned, and jointly inte- 
rested with others in 'the profits of the said ship, 
which at those times was chartered to the East 
India Company y and employed by them ; — that at 
those times there were some profits and gains aris- 
ing from such employment of the said ship, which 
Raid defendant contends are not chargeable on all 
her owners jointly, as partnership profits; — that at 
the several times in the information mentioned, 
the following persons were owners of the said ship, 
viz. the defendant Wm. Borrodaile 9 Richardson 
Borrodaile, Robert Hudson, Sir James Sibbald, Bart. 

John 
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John Griffiths, Captain MitUkin Craig, Messrs. l8l + 
Thomas Todd, & C. A. Ferguson, T. Lester, Arch. Attorney 
Paxton, J. Alkn f ,the executors of Dr. Adams, de- G ? NE * AL 
ceased, W. Bawtty, Messrs. T. BaiUy and Dan. Borro- 
Barber, and Messrs. S. and D. Brew/;— that on DAIL * 
the 10th of January 1803, the Etphinstone was 
owned by and registered in the names of Moses 
Agar, James Alley, the Right honourable Lord 
Keith, the said T. Ltster, A. Partem, James Sib- 
bald, John Griffiths, N. Allen, deceased, and the 
said T. Alien, the said W. Bawtry, David Gordon, 
John Biddulph } and W. Stanley, the said T. Bailey, 
W. Bailey, and D. Barber, the said Dr. Alex. 
Adams, G. V. Nemburg, and the said T. Todd and 
C. A. Ferguson, and John Howes, deceased, and 
that th4 same now belong to the ownefs first named, 
under ten changes by transfers and deaths in the 
several years 1806-7-8-9 and 1 1 —That the de- 
fendant at the said several times mentioned in the 
information, was managing or acting part-owner, 
and husband of the said ship, and in receipt of all 
the earnings thereof in the first instance ; and that 
he, together with the captain of the said ship, and 
one of the other owners chartered her to the East 
India Company. — That the defendant gave orders 
for the repair of the ship, had the management 
of her disbursements in the same way that an 
ordinary ship's husband has, but each part owner 
insured his own particular share, at his own sepa- 
rate expense, or remained uninsured, as he thought 
fit:— That a commission and other advantages were, 
payable and allowed by the general owners of fhe 

ship 
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ship to the managing owner or husband; 



That 



the business of the said ship was conducted at the 
counting-house of Messrs. W+ and R. Borrodaikand 
Co. (which firm consists of the defendant, the said 
Richardson Borrodaile and Robert Hudson, and of 
which the defendant was the precedent acting 
partner) situate in the ward of Langbourne afore- 
said : — That the defendant as managing owner or 
husband accepted all bills drawn on the sard ship, 
and gave receipts and checks on his bankers on 
account of the ship, and acted in all other respects 
in the management of the said ship : — That there 
was no copartnership name, style or firm under 
which the concern of the general owners of the 
ship was carried on; nor any other deed, instru- 
ment, or agreement of copartnership between the 
part-owners, or any of them, than such as the 
above facte in the opinion of the Court shall prove : 
— That the notice papers were served on the de- 
fendant as mentioned in the information : — That 
the said John Lyon was such assessor, as is therein 
mentioned : — That the profits of the said ship, if 
chargeable at all to the defendant, were chargeable 
in the ward mentioned ia the information :— That 
the defendant made no return of the profits, and 
gain arising to himself, and the other part-owners 
of the said ship, jointly and in one sum ; but he 
returned the profits of bis own and partners shares ; 
— That the defendant is part-owner in other East 
India ships, with divers other persons, some of 
whom are, and some are tot, part-owners in the 
Eiphmstonc, on which losses accrued during the 

samfe 
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same year in which the aforesaid profits were made 1814* 
by the Etphinstone. 

This case was argued in last Trinity term, by 
Abbott, on the part of the Crown, & 
Maryatt, for the defendant 

The Court desiring a further argument, it was is m*. 
accordingly re-argued in the next Michaelmas * 7* 
term by 

Dauncey, in support of the verdict, & 

Martin, contra. 

The questions arising on this case were stated 
and admitted to be, — First, Whether, by the terms 
of the act, the part-owners of a ship, were required to 
make a joint return of the aggregate profits made 
by them, conformably with the accustomed course 
in the case of acknowledged partnership concerns, 
— or whether it was competent to each part-owner* 
to make a distinct and several return of the profit* 
made by hini, in his particular share ; — and secondly, 
(if the Court should decide that a joint return was 
required) whether the defendant, as managing part- 
owner, or ship's husband, was the personified oa 
by the ait, to make that return. 

It wa*aubmitted by the Council for the Crown tq 

* be 
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be a question of considerable magnitude, as affecting- 
the interests of the revenue ; for that by the Court 
putting such a construction on the Act, as would, in 
future, enable the assessor, to resort to the person 
among the various owners of the shipping interest, 
who should be found in the situation of the defen- 
dant, for a joint return on the aggregate profits 
made by the concern up to the particular period, 
the Crown would acquire the very material advan- 
tages, of facility in discovering the owners (which 
was now, notwithstanding the provisions of the 
Register Act, extremely difficult) and of certainty, 
in fixing the true amount of the ships earnings, which 
so many individual returns had been found never 
wholly to furnish — facilities, which it mijst have been 
the intention of the Legislature, to have afforded, 
by requiring from among such scattered interests; 
that a joint return of the amount of their general 
profits should be made by the person managing the 
concern; The points insisted on in argument for such 
a construction were, — that the nature of the tax, (as 
affecting such union of property as that of the owner- 
ship of vessels is) required a simple mode of ascer- 
taining the profits, which should obviate the difficul- 
ties arising to the collection of the tax, amidst such a 
complication of interest That was contended to be 
the principle and object of requiring a joint return at 
all; and such property as this could never be supposed 
to have been privileged by exemption from the re- 
quisitions of this Act On the contrary, the statute 
has embraced every species of property as compre- 
hensively as possible; and it has provided against 
the possibility of a doubly by extending itself not 

only 
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only to all trade, but to every concern in the nature 1814. 
of trade. And lest the clause affecting such con- Attorney 
cans should be dubious or equivocal, and liable to Genmal 
misconstruction, there are certain rules for ascer- Borro- 
taining its application to particular cases, the third DAILKa 
of which directs that " the computation of duty 
"arising in respect of any trade, manufacture, 
" adventure or concern, or any profession carried 
" on by two or more persons jointly, shall be made 
" and stated jointly, and in one sum, and separately 
" and distinctly from any other duty chargeable 
" on the same persons, or either, or any of them; 
" arid the return of the partner who shall be first 
" named in the deed, instrument, or other agree- 
, " meat of co-partnership (or where there shall be 
" no such deed, instrument or agreement, then of 
" the partner who shall be named singly, or with 
" precedence to the other partner or partners, in 
" the usual name, style or firm of such co-partner- 
" ship ; or where such preceding partner shall not 
" be an acting partner, then of the preceding acting 
"partner) and who shall be resident in Great 
" Britain (and who is hereby required under the 
" penalty herein contained, for default in making 
" any return required by this Act, to make such 
" return on behalf of himself, and the other partner 
"or partners whose names and residences shall 
" also be declared in such return) shall be sufficient 
* authority to charge such partners jointly : provided 
" always, that where no such partner shall be resi- 
" dent in Great Britain, then the statement shall 
" be prepared and delivered by their agent, mana- 
" ger or factor resident in Great Britain jointly, for 

" such 
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*8*4« " such partners ; arid such joint assessments shall 
Attorney " be made in the partnership name, style, firm or 
General « description ; and no separate statement shall be 
Borro- " " allowed in any case of partnership, except for 
daile. « the purposes of the partners separately claiming 
" an exemption or allowance as herein directed, or 
" of accounting for separate concerns/' Then 
follows a provision, that if any partner entitled to 
be charged at different rates, or to any exemption 
or allowance, shall declare the proportion of his 
respective share in such profession or concern, in 
order to a separate assessment; it shall be lawful to 
charge them separately : whereby any inconvenience 
that might have been complained of, as arising from 
such joint assessment, is obviated. From, the first 
part of this rule, it is obvious, the Legislature in- 
tended that a joint return should be made in all 
cases of partnership; and that intention is made 
more manifest by analogy with the case of quarries, 
mines, and iron works chargeable under Schedule A. 
the duty in each of which, being chargeable oh the 
person or persons, corporations, &c. carrying on the 
concern, or their officers having the direction or 
management thereof, or being in the receipt of the 
profits thereof, — Then the computation of the duty 
is directed to be stated jointly in one sum ; and 
each adventurer is permitted to set his losses in 
one concern against his profits in another. 

It was next argued, that the defendant was 
within the Act, as being the precedent acting part- 
owner and manager of the concerns of the ship. 
Although it is stated in the case, that there exists no 

deed 
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deed erf copartnership between the owners, they are ^ i8*4- 
all, nevertheless, as far as respects the profits and Attorney , 
trade of the ship, partners — many of the legal G * M ** AL 
consequences of the relation of partnership attach Borro- 
to them— actions must be brought by, and against all DAILE - 
of them ; and if they are to be considered partners, 
or quasi partners, that person amongst them who 
conducts the business of the ship, — who gives orders 
for purchases, repairs, &c. — makes all disbursements, 
and receives, and finally apportions the profits, 
is the precedent acting partner, and liable to make 
the joint return required by the Act And such 
person this defendant is; he should therefore have 
made the necessary return, and not having done so, 
has incurred the penalty, for which the information 
has been filed. 

On the behalf of the defendant, the affirmative 
position on both questions was denied; and it 
was insisted that the instance of part-owners of 
ships, must be considered as a casus omissus in the 
act Either the Legislature had not intended, that 
part-owners of ships should be called on to make 
a joint return, or if they had, the framers of the 
Act had not employed such -language, as was suf- 
ficient, and necessary to give legal effect to that 
intention, which alone would be an answer to the 
present information. 

The question here is not, whether the profits of 
shipping be chargeable at all; (the defendant having, 
as appears by the case, returned his share m the 
profits as part of his general commercial concerns), 

but 
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but whether the return of those profitsshould be joint, 
— and the peculiar difficulty of the burthen of making 
such a joint return, with which any individual, called 
on for that purpose, would have to contend, must be 
considered £ forcible objection to the imposing such 
a duty on any one person amongst them. It is the 
nature of this property to be continually liable to 
sudden change of owners, which is effected by a mere 
endorsement on the register, and the consequence 
is, that the ship's husband, cannot know who are 
connected with him in the ownership, nor has he 
any control over their conduct.' 

There are three points of objection to the present 
verdict. A shipping concern is not a trade, nor in 
nature of trade. The owners of shipping are not 
partners; nor is there any one individual in such 
concerns who can be said to come within any des- 
cription of character pointed at by the act as the 
person who is required to make the jbint return. 

It cannot be considered a trade, because they 
have no common stock as part-owners, which is the 
subject of traffic. They are not in the habit of 
buying and selling, nor are they subject to the 
bankrupt laws, as has been decided by the present 
Lord Chancellor (e). They are in somewhat the 
same situation with two or more persons who are 
proprietors of a dwelling-house which they let out 
to others.. 

They are not partners, inasmuch as they have no 

(e) Ex parte Bo*xs, 4 Ves. 168. 

joint 
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joint stock ; neither have they any community of in- . l8l 4» m 
terest, as where each has a control over all the part- Attorney 
nership property. In the case of French v. Backhouse ENE * AL 
(f) it was decided, that a direction to insure, given Bohro* 
by one part-owner would not bind the others. None, D ^ II ' 1B • 
therefore, of those essential qualities of a partnership 
attach to the part-owners of a ship. 

Then another objection to making a joint re- 
turn is, that it would render it impracticable for any 
individual part-owner to set his loss or profit on his 
share of the ship, against his profit or loss in another 
concern ; nor can due notice be taken by the ship's 
husband of the various separate insurances, or of 
the amount to which each part-owner may have 
thought it prudent to insure; and the consideration 
of such difficulties may, probably, have induced the 
Legislature to exempt ship-owners altogether from 
the necessity of making a joint return. 

If, however, it should be decided that they are 
within the act, and compellable to make such a 
return, still the individual part-owner in the situa- 
tion of this defendant is not designated by the 
act as the person liable to be called on to do it. 
He has the mere management of the ship, by the 
appointment of the rest; he receives a commission * 
on the profits, and is supersedable at pleasure. 

Here is no copartnership, name, style or firm 
under which the concern is carried on ; nor is there 
any deed, instrument or agreement of copartnership 
interchangeably executed between the owners. And 

(/) 5 Bur. 2729. 

M therefore, 
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therefore, as among part-owners of ships, there is no 
one person selected by the act to make the joint 
return, the penalty sought by this information 
cannot have been incurred, and ought not to be 
recovered. 



To these arguments for the defendant, it was 
replied : That the Legislature had exploded all 
cavil in limine as to the technical difinition of 
" trade" by adding the supplemental words. And 
in common parlance these are denominated trading 
ships : — That it was not essentially necessary to con- 
stitute a partnership, that theobject of it, or com- 
mon stock, should be the subject of traffic ; for 
factors might be partners, and an agency might be 
the subject of a copartnership : — That the frequent 
or sudden change of owners made no difference ; 
as whoever they might be, they must ultimately 
come to an account, and the balance may be set 
out after all deductions : — That the inconveniences 
suggested were guarded against by the several ex- 
press provisions of the act : — That there are many 
existing partnerships without name, style or firm, 
as in the case of country banks which take their 
description from their place of business ; — and that 
some concerns were carried in the name of persons 
not in being, as the house of Messrs. Child. 

Cur. ado. vuit. 



mnday, Thompson, Chief Baron, this day pronounced 
x«vembtrM. ^ c0ncurrent op j n j on f the Court ; when his 

Lordship, having gone through the several counts of 

the 
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the information, and the whole of the facts of the t8 **- . 
special case, thus proceeded : Attorney 

GENERAL 

The question now before the Court is, whether Bore©- 
the defendant Wm. Borradailc has incurred either DAIlj ^ 
of the penalties under the statute of the 46th Geo* 
3. ch. 65, for not making a return to the property 
tax; and if the Court shall be of opinion that he has, 
a verdict is to be entered for the Crown, for any 
one such penalty as he may be deemed liable to, 
and for the defendant as to the rest : but if the 
Court shall be of opinion that he is not so liable, 
then the verdict is to be entered generally for the 
defendant. 

Now the question of the defendant's liability 
depends wholly on the construction to be put upon 
the act of Parliament of the 46th of Geo. 3, where, 
under schedule D, certain duties are directed to be 
charged in respect of any trade, manufacture, ad- 
venture, or concern in the nature of trade, not con- 
tained in any other schedule of the act. . [His 
Lordship here adverted to the third rule, already 
transcribed, which he read at length, and obsefved, 
that the penalty there referred to, was that which 
was sought to be recovered by the present in- 
formation.] 

Our first; inquiry will be, whether the joint 
ownership of shipping employed in trade; (here the 
ship was employed in trading to the East Indies,) is 
a trade, or concern in the nature of trade, or not. 
If it be so, it will then become necessary to inquire 

m 2 whether 
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* 8l 4* whether the profits, arising from such concern, be to 

Attorney be returned jointly, according to the terms of the v 

General act, that is, if there is a partnership firm, in the 

BoRR ^_ name of the partner first named, or if there be 

«dail£. none, in the name of the precedent acting partner* 

As to the first question, whether this is a trade, 
or concern in the nature of trade, within thq 
meaning of the act of Parliament. It is necessary 
to the carrying on the commerce of this country, 
whose shipping interest is of the -utmost magnitude, 
that the ownership of the several vessels should be 
frequently subdivided into many separate shares ; 
(for otherwise it could not be carried on to its pre- 
sent extent, and particularly that branch of it which 
relates to the East India trade, where many owners 
unite on the terms that the profit and earnings of 
the ship shall be reciprocally divided,) and it appears 
to us that such a concern is a trade, or at least in 
nature of a trade. Now, if it be a trade, it seems 
difficult to contend, that the joint ownership of ships 
of this description is not a. partnership in the trade in 
which they are engaged. It may be considered to 
be a special Partnership. Tq constitute such a 
partnership, it is not necessary that all the persons 
engaged in a ship should have the power to bind 
each other by drawing or accepting bills, nor is 
that, in fact, a consequence of the joint ownership 
of vessels divided amongst many, as this ship was. 

But to many purposes they are Partners. If 
one of them be sued as an owner he must plead the 
rest of his partners in abatement?— They havq 

among 
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among themselves a reciprocal lien on the shares of , l8 M- 
one another, for disbursements made, beyond their Attorney 
proportion of the ship's expenses ; and I take it, General 
that, if an execution were to issue against any one borro- 
of these part-owners, the sheriff must sell the bails* 
share of that part-owner, subject to the liens of his 
copartners. 

It seems, therefore, that this is a Trade, or con- 
cern in the nature of trade, and that the persons 
interested in it come properly under the denomina- 
tion of Partners in that concern. 

There Is an authority to this point, which supports 
both these propositions, and is to be found in the 
case of Doddington v. HaUet, (g) in the time of 
Lord Hardwickc, who lays it down expressly, 
that " a ship may be the subject of a partnership 
" as well as any thing else, the use and earnings 
" thereof being a proper subject of trade, and the 
" letting a ship to freight as much a trade as any 
" other;" and on that he proceeds to determine 
that the share of the part-owner is liable to the 
debts contracted for the expenditure of the ship in 
preference to his other separate debts. 

As to the power of these part-owners among one 
another, (and this is put by way of illustrating the 
nature of the partnership subsisting between them,) 
it certainly is clear that the majority of owners can 
send the ship to sea without the consent of the rest ; 

(g) 1 Vez. 497. 

i m 3 and 
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*S '4« and if they do so, and a loss happens, the others 
Attorney have no claim upon them in respect of the loss sub- 
General gained : — They have only a cautionary remedy, by 
Borro- citing the owners who wish to send the ship to sea, 
daile. j n t jj e Admiralty. Court, and taking security from 
them for the return of the ship, to indemnify them- 
selves against the loss which they might otherwise 
suffer. 

Taking this to be plain, as it appears to us to be, 
the next question is, whether the defendant stands 
in the situation of the person described by the act 
of Parliament, as being bound to make a joint 
return, of the profits of the concern. 

Now it appears that he is a partner; — he is the 
acting partner ; in which expression the. notion of the 
precedent acting partner is included :< — he acts as 
ship's husband, for which he receives a commission— 
he transacts all the business of the ship — he receives 
all her earnings; — and finally divides and appor- 
tions the profits among all the other partners. 

Under these circumstances, without entering into 
a detail of the arguments advanced on either sid$, 
or making much observation on them, it appears to 
us, that the dQfcncfant falls within the description, in 
this act; of Parliament, of precedent acting partner 
in a tra<Je» or concern in the nature of trade ; and 
that he ought as such tQ have madia the joint return* 
In consequence of his not having done so, he has in- 
curred the penalty sought by this information, and 
that will be the penalty charged on the precedent 

acting 
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acting partner, tod the judgment should be entered , 181* 

on that count 

« 

Judgment for the Crown on the first count. 



The Attorney General v. Sir Charles *s n«>. 
* Cockerell, BarL 2At*>r/k*X£3 * 14# 



1 H I S was an information filed against the ae- queathed by 
fendant, at the instance of the Commissioners of * e S n midcm " 
Stomps, for the purpose of taking the opinion of the l n ^ East f 
Court, an a question, arising on the construction el his personal 
the Legacy Acts, ^MiST 

in England, 

The information stated, that the defendant was the duty, if 

indebted to the King in the sum of 5,466/.. 4*. 8 A th ^ c ^ c tor 

which he owed, .&c. For that theretofore, to will in Eng- 

wit on, &c at, &c. the defendant did take upon Jj^^iega- 

himself the burthen of the execution of the will d« hew, not- 
withstanding 
of Alexander Robertson, then lately deceased j the testator 

that th* defendant so haying, &c. did retain JJSldhi 
for the benefit of certain strangers in blood to property 

Y in India, — re- 

the said Alexander, RoberUav, the residue of the sided there,— 
personal estate^ of the said Alexander Robertson ^^d U 
deceased* of great value, to wit, of the value of died there,— 

» 1 - ■ 1 fc • 1 »i i i r i 1 1 an< l although 

17,0X2/, >vhi<?h said residue the defendant then and the executors 
there beacame on$itied to retain under and by virtue berime?* 
of the said will, whereby, &c. alarge sum of money, their appoint- 
to wit, the sum of 1,366/. 1 j 9. 2d. parcel of the th^wirTwas 
said sum above demanded for the rates and duties p^^crc. 
for the said residue so retained as aforesaid, being 
at and after the rate of 8/. for every 100 1. , of the 
said residue, and so after the same rate for every 

m 4 greater 
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1814- , greater or less sum become due and payable to his 

Attorney said Majesty from the said defendant There were 
General a j so ^ e usua j ^mmon counts. The defendant 

Cockerell. pleaded the General Issue. 

On the cause coming on at the Sittings, a verdict 
was taken for the Crown, subject to the. opinion 
of the Court on the facts of the case, which were, 
for the purpose of argument, reduced into the fol- 
lowing special verdict: 

That Alexander Robertson, in the said informa- 
tion mentioned, resided at Cawnpore, in the pro- 
vince of Oude, in the East Indies ; and that whilst 
he was so resident, he made his will in writing, 
dated the 5U1 day of June, in the year of our Lord 
1 797 :-*-That the said Alexander Robertson, after* 
wards, in the same year, died in the East Indies, 
without having revoked or otherwise annulled the 
same : — That the said A. Robertson by his said will 
devised and bequeathed all his real and personal 
estate to trustees, in trust (after making provision 
for the mother of his natural children) for his na- 
tural children, share and share alike, to be paid and 
payable on their attaining the age of twenty-one ; 
and appointed General Patrick Duff, who then 
resided in the East Indies, and several other per- 
sons, one of whom was the said Sir Ckarks Cocke- 
rel!, then also resident in the East Indies, toge- 
ther with other persons residing in England, his ex- 
ecutors : — That the whole of the personal property 
of the said Alexander Robertson at the time of his 
death was in the East Indies :— That the said Ge- 
neral Dt^ in November 1797, duly proved the will 

of 
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t>f the said Alexander Robertson, in the Supreme 1814. 
Court of Judicature at Fart William in Bengal, and Attorney 
possessed himself of great part of the testator's <* KNMAL 
estate : — That General Dw^afterwards returned to Cockkrell. 
England, and brought with him a bill upon the East 
India Company for the sum of 1 1,896/. payable to 
himself as such executor, for and in respect of such 
part of the estate of the said A. Robertson, as had 
then come to his hands, which bill was afterwards 
duly honoured, and paid to General Duff] or his 
order : — That there was afterwards remitted to Ge- 
neral Duff from the East Indies, a bill for 2,920/. 
drawn in his favour upon the East India Company, 
in further port of the said A. Robertson's estate, 
which bill became due in the life-time of the said 
General Duff, but was not paid until after Gene* 
ml Duffs death, and was then received by his exe- 
cutors : — That there was also remitted to Messrs. 
Paxtons, Cockerel! and Co. Bankers, of Pall-Mall, 
London, from the East Indies, the further sum of 
2,000/. on account of General Duff, as the executor 
of the said A. Robertson, and in further part of his 
estate : — That there was also another bill from the 
East Indies for 396/. remitted to General Duff, as 
such executor as aforesaid, and in further part of 
the estate of die said A. Robertson ; but which biH 
was not paid until after the death of General 
Duff, and was then paid to his Executors: — 
That General Di^died in the month of February, 
in the year of our Lord 1 803, and before any of the 
natural children of the said A. Robertson, in his said 
will mentioned, had attained the age of twenty-one 
years .—That the said General Duff at the time of 

his 
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; l ^ 1 4- k his death, had in his hands, as executor of the 
Attorney said A. Robertson, and as part of the estate of the 
Genera*, ^j ^ Robertson, the several sums of 11,896 . 
Cockebell. and 2,000 /. making together the sum of 13,896/. 
which had been received by him and remitted to 
England as hereinbefore mentioned : — That after 
the death of General Duff, his executors pos- 
sessed themselves of the said sum of 13,896/. and 
also of the further sums of 2,920/. and 296/. which 
had been remitted to the said General Duff, as 
executor of the said A Robertson, did as part of 
his estate, in bills from the East Indies, drawn in 
favour of the said General Duff, the amount of 
which bills was fiaid to the said executors, after the 
death of the said General Bi^;— That after the 
death of the said General Duff, the said Sic C. 
Cockerel^ one of the executors of die said A. Ro- 
bertson, on the 3d day of May, in the year of our 
Lord 18&3, and before any of the natural children 
of the- said A. Robertson, in the said will mentioned, 
had attained the age of twenty-one, proved the will 
of the said A. Robertson, in the Prerdgative Court 
of the Archbishop of Canterbury, in order to obtain 
from the executors of the said General Duff, the 
payment of the said several sums of money, part of 
the estate of the said A. Robertson, deceased, so 
remaining in their hands as aforesaid : — That the 
said Sir C. Coekerdl so having pfovedithe will of 
the said A. Robertson deceased, did afterwards, as 
executor of the said A. Robertson, receive from- the 
executors of the said General Ikff the said several 
sums of money, amounting iri the whole to the sum of 
17,112* part of the estate of the said A. Robertson 

as 
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as aforesaid, and which was to be paid under the t _ l8l 4- , 
vritt to the natural children of the said A. Robert- ^ TT0RNSY 
son, on their attaining the ages of twenty-one. re* General 
spectively, which legatees are all resident in Great Cockereli:. 
Britain : — That the amount of duty, if any, payable 
to his majesty, under the above-mentioned circum* 
stances, upon the said sum of J 7,11 24. amounts 
to the sum of* 1,368/. 9*. 2d. ; but whether upon 
the whole matter by the jury aforesaid, ip form 
aforesaid, found the said Sir C. Cockereli owes to 
Ins said majesty the said sum of 1>$6&1. 9*. 2d. 
the jury are ignorant^ and pray the advice of the 
Court upon the premises ; and if upon the whole 
matter aforesaid, in form aforesaid found, it shall 
appear, &c. (finding in the alternative according 
to the opinion of the Court) 

Noian this day argued the case on the part of 17 May. 
the.Crown; and . l8l 4* . 

Scarlet fpr the defqnd^nt; \yhen the Court re- 
quired a second argument 

Dauncey. uqw was heard in supjjpyt of the ver- 
dict, & . ; 

Fonbldnque, contra. 

* ' * « . i» • .. . * » 

The Couiteel for the Grown* urged* aktbepropo* n«>. 16. 
sition on which they meant to rely, that, in all cases 
vheie<h6) who has the administration <tfi the effects 
of a 4^ceased persoa, receive&hisj authority from a 
court c£ competent ecclesiastical jurisdiction in this 
country, and who, to discharge hinpdfof ; ( the pay- 
ment of legacies made in this country, in the coursq 

of 
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*—Jt — ' of that administration, mijst obtain a receipt in 
Attorney this country, such legacies are within the Legacy 

GKNEEAt Acfs 
.©• 
COCKERELL. 



The statutes to which the attention of the Court 
was principally called were the 36th of Geo. the 3 d , 
ch. 52, and the 48th, ch. 149 ; and particularly 
the last, on which the question more especially 
depended. 

The 48th enacts that for every legacy, specific 
or pecuniary, or of any other description, of the 
amount or value of go/, or upwards, given by any 
will or testamentary instrument of any person who 
died before or on the 5th of April 1805, out of his 
or her personal or moveable estate, and which 
shall be paid, delivered, retained, satisfied or dis- 
charged after the 8th of October 1808, a certain 
.duty sh^ll be charged : — By the 36th, ch. 52, sec 2, 
a duty is also imposed on such legacies. The 5th 
sec. provides the form of receipts; and the 6th 
enacts that the duty shall be paid by the executor or 
administrator in all cases where he pays the legacy, 
or where he retains it for his own use. — Sec. 7th 
defines what shall be considered a legacy within 
the meaning of the act, which definition is in very 
general terms, limited neither to the place of the 
party's death, nor where the estate is to be found. 
By Sec. 27 it is enacted, that where the legacy is 
liable to duty, it shall not be paid without taking 
for the same, a receipt of a particular description, 
in writing, duly stamped.— Sect the 28th goes 
on to impose a penalty of 10/. per cent, on any 
person taking the burthen of the execution of any. 

will, 
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WiiH, who shall . pay, or compound for any legacy ' *— — ' 

given by sach will, without taking such receipt, and ^tommx 
causing the same to be stamped within the limited General 
time, and the like penalty on every person reeeiv- Coc ^ EMA 
ing such money. So that by express enactment, it 
is rendered incumbent on each party to give and 
take a receipt By adverting to sect 32 and 33, it 
will be seen that the Legislature contemplated that 
the duty might be payable' where the legatee was 
resident out of England, sec. 32, providing that 
in case of infancy, or the absence from England of 
the legatee, the money should be paid into the 
Court of Chancery, deducting the legacy duty ; 
and sec 33, enabling the parties interested, to com- 
pound for the duties, by application to the Court 
of Exchequer at Westminster, if the deceased 
resided in England or elsewhere. 

Then, sec. 2, of the 48th of Geo. 3, imposes cer- 
tain duties throughout the whole of Great Britain ; 
and sec. 44, empowers the commissioners to cause 
receipts for the duties to be stamped if brought to 
the head office for that purpose, after three calendar 
months, on payment of the duty and penalties ; 
and goes on to state, that where any such receipt 
or discharge shall have been signed out of Great 
Britain, if it be stamped within twenty-one days 
after having been received in Great Britaitt, if 
shall be lawful for the commissioners to remit 
the penalty ; from which it may be collected that 
the Legislature contemplated, that there might be a! 
payment out of the kingdom, which would subject 
the parties to a duty 5 and that where there waft.an 
■*•••■ • *- executor 
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' 1814- t Executor within the kingdom, and executors out of 
Attorney the Wngdota, if an executor out of the kingdom 
Gbkeral paid a legacy to a legatee beyond seas, it would be 

m 

The mtfiii points on which the case for the 
Crown stands are the circumstances of Sir OharkS 
CockercUbBving proved the will here", — the residence 
of the legatees here,— and the necessity imposed 
on Sir Charles Cockerell, by the acts of Parliament, 
of taking receipts for his discharge on payment of 
the legacies. 

It can scarcely be contended to be material, 
Where the will was made, it being ambulatory till 
the death of the testator. On the same principle, 
it is immaterial where the testator dies ; as it ap- 
pears from the acts, that, though a party die else- 
where, his personal property being bequeathed, may 
still be liable to the legacy duty. Nor can the 
local situation of the personal property of a tes- 
tator affect the case, provided the persons in whom 
it vests are within the jurisdiction of this country. 
That has been frequently decided in cases under 
the bankrupt laws; and the place of residence of 
the legatee is equally immaterial, for the same 
reason, as he also may reside out of the country, 
and yet his legacy may be liable to a duty. 

But leaving General Duff, for an instant, out of 
the question, suppose that Mr. Robertson had made 
his will in the East Indies, and had appointed as his 
executors persons who were resident there, at that 

time, 
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time, (as Sir Charles Cockerell was,) but who had 1814. 
afterwards come over to England before the tes- Attornk 
tator s death ;— that the property had been taken General 
possession of, as it usually is, by persons on the c *' Mtt 
part of the East India Company, and remitted over 
here; — and that Sir Charles Cockerell had then 
proved the will, — In that case it would have been 
the common case of an executor proving a will 
in this country. The property being brought over 
into this country would be assets here, and there- 
fore liable to the duty. Nor does it alter the case, 
that he who has been an executor, and has proved 
the will there, brings the property home himself. 
An authority received there in affairs of admini- 
stration of effects, is not an authority as to this 
country, nor empowers him to deal with the assets 
here. 

In the case of a common receipt for money paid, 
the person paying it here, can not be legally d»» 
charged but by a stamped receipt produced in 
court, if the demand should be sought to be re- 
covered ; and there can be nothing to distinguish 
this case from that of an ordinary receipt which is 
subject to a known duty. 

It is very material that some period should be 
fixed on as the time when we are to look for a 
coincidence of the circumstances which bring this 
case within the statute.' — That period is thetiitae of 
proving the will ty Sir Charles Cockerell :— Then, the 
executor, the property, the legatees, and the will, 
were all in Englandy tmd completely within the 

terms 
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1814. tertns of the act, which are general, and without any 

*7 * ' qualification to narrow their construction. 
Attorney ^ 

GBKSRAt 

„ v - On the.other side it was contended that this was 

JUockbr&ll. 

not a duty on the receipt, but on the legacy; and that 

the question was, whether this were such a legacy as 
the act was meant to impose a duty on. In every act 
indeed, antecedent to this, (the 36th of the King) 
the duty is laid on the instrument by which its 
payment is acknowledged ; but by this act it is ex- 
pressly imposed on the legacy. There is, too, a 
case, noticed in the act, of a receipt not being re* 
quufed to be stamped, and that is, where the duty on 
the legacy is paid at the office ; and in that instance 
it is provided that a receipt shall be admitted in 
evidence although not stamped. It must be con- 
sidered therefore as a duty on the legacy, and not 
on the paper purporting to be a receipt for the 
payment of it; and stamp duties in general are 
imposed on the paper only. 

The question appears chiefly to depend on the 
ad section of the 36th of Geo. the 3 d , and from that 
it is clearly to be collected, that it is a duty on pro- 
perty ; and in every case where the legacy is not 
liable to a duty, no receipt is necessary. The pro* 
perty in this c^se had been collected, and converted 
into money by the trustee in India, and it was not 
necessary that Sir Charles Cockerett should prove 
the will to possess himself of it Nor should it 
depend on the caprice of an executor, and not on 
the law, whether the legacy duty should attach 
or not An executor may pay legacies before; 

probate, 
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probate, and if He might do so then without liability % ^H- 

to duty, the circumstance of a probate, as such; attorney 
cannot render him liable. General 

» Cockerels* 

In sect 27, there is a clause by which it appears 

that unless the legacy shall be such as a duty was 
meant to be imposed on, the necessity for taking 
a receipt on payment of it does not arise; which, 
shews that cases were in contemplation of the 
Legislature, of legacies being bequeathed whereon 
there attached no duty. It is that part of the act 
which directs a receipt < to be given for the pay- 
ment of legacies, or the residue of personal estate, 
"in respect whereof any duty is thereby imposed,"- 
from which we may infer that there are cases 
wherein the Legislature imposed no duty. 

It cannot he supposed, that in imposing this tax 
in this country, it was meant to extend it to other 
countries, and certainly not where our Legislature 
has no jurisdiction. Now, the testator, in this 
case, hating lived apd died in India, was as little 
aubjaefeto British legislation as if he had lived and 
diedin ifcrtttt, the acts of our. parliament npt ex- 9 
tending to the British colonies, unless expressly 
named; and surely it will not be contended, 
that if , a French subject, dying in France, makes 
frwiji. there, leaving his property to his nephews, 
muHfSy.and his executors transfer themselves 
indfe4he ,<$fate to this country, that .transfer 
abaU \s%^jecfc v ^ch\ property to ; the legacy duty . 
hers* TJie projj^rty in that case must be cop- 

.*•*• -.. . . ' . N... , sidered 
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*8*4* sidered disposable according to the Ux domicilii, 

Attohnet unless the mere technical argument prevail, that 

General our courts of justice do not acknowledge any per- 

Cockbrul. son an executor, without the fiat of the ecclesiastical 

court in the first instance. 

In the case of a man domiciled in France, 
dying in France, having made his will and ap- 
pointed executors, giving them 100/. apiece, and 
leaving a large residuary estate in England, shall 
it be said, that because the executor is obliged 

. to come into this country, and make probate of 
the will here, that he Can be compelled to make 
& distribution according to 'our statute of distri- 
butions? Certainly not; for though that statute 
contain no express exception of any such case, 
yet it must, in consistency, be taken to be con- 
formable with the general Uw of nations, and not 

. to disturb the course of distribution of property 
in countries to which the laws of England were 
never designed to exDend. 

Perhaps either of the instances of a mam dying 
- 9 out of the country, of the place where a legatee 
resides, where a will made out of this country, or 
where an executor is appointed, and lives, taken 
singly, may make no very material difference in this 
case ; but where all those circumstances concur aft 
the time of making the will, or at least of the 
death of the testator, (for that should be the latest 
period to which we should refer, and not, as has 
been stated, the time of proving the will by Sir 

Charles 
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Charles Cockerell) then the coincidence of so many k *8 t* 

material circumstances becomes important in fixing Attorney 
a criterion. At that time the testator is found to be General 
domiciled abroad ; his possessions are abroad ; the Cockerfxi, 
will and the executors are abroad, and out of the 
jurisdiction of this country, forming a case altogether 
excepted out of the statute on which the question 
arises. If a man, domiciled in England, have a real 
estate in France, which he charges with a legacy, 
that legacy would not be subject to a legacy duty 
by the laws of this country. It would be other- 
wise, perhaps, if he were merely a mortgagee of 
property abroad, for he would then be a mere 
creditor, and that mortgage would be considered 
part of his personal estate. 

It must be granted, that if the parties had never 
come to England, though the legatees were living 
in England, and their attornies abroad had remitted 
the legacies to them, there could have been no 
pretence for charging them with the duty. 

Thie will need not have been proved here ; and 
this is not an original probate of the will, it is 
merely de bonis nan ; and it is exactly the same as 
if General Duff had paid the money. 

The domicilium of the testator is a materially 
important consideration in ihe present case, and 
that was in India. 

[Richards, Baton. Is it quite clear that a 
British subject can be domiciled in India ?] 

n 2 Questions 
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. ^ . . Questions have lately arisen on Scotch domicile 
Attorney of the last importance to individuals. A similar 
General question arose in the case of the disposition of the 



Cockmrrll. Marquis of Arundel's property. . 

[Thomson, Chief Baron. That was in Scotland.] 

The question was, where he was domiciled ; and 
the lex domicilii was considered as controling the 
disposition of personal property, and the lex loci as 
affecting the real estate. Suppose the executor of a* 
man domiciled in France gets possession of the pro- 
perty, and absconds with it to this country, and the 
legatees being also domiciled in France, in order to 
recover it here, apply to our laws, and constitute a 
personal representative to sue him ; and your Lord- 
ships, sitting in equity, decree an account ; must 
those legatees pay, in that case, the duties imposed 
on legacies by the laws of this country ? It can- 
not be understood to have been the intention of 
the Legislature to impose a duty on property 
out of their jurisdiction. For these reasons, it 
seems that the legacies in this case ought not to be 
considered as liable to the duties imposed in the 
usual cases. 

In reply the analogy between this case and that of 
a French executor put on the other ..side was denied; 
and it was Contended, that whether in that case the 
duty would be chargeable or not, must depend on 
the source of the claimant's title. 

[Richard* 
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[Richards, Baron. If a foreign executor should 1814. 
find it necessary to institute a suit here to recover a attorney 
debt due to his testator, a personal representative General 
must be constituted to administer ad litem, and the CocK j R£iL . 
Court would be bound in such case to attend to the 
claims of the Crown.] 

In this case, if Mr. Duff* had paid the money 
in this country without a receipt, it would have 
been a fraud under the act ; and all persons in 
the situation of Sir Charles Cockerell must seek 
their discharge under the provisions of this act 
The argument is ingenious, that this is a duty on the 
legacy, and not on the receipt ; but though the act 
has provided, that in certain cases evidence may be 
admitted of the duty being paid, without producing 
a stamped receipt, yet that is only in case the 
actual receipt is lost) but the act requires that 
there shall be a receipt in all cases, and that it shall 
be subject to a duty. \ 

It has been argued that the Legislature could not 
mean to tax property out of the jurisdiction of this 
country, as in cases where the party resided else- 
where, and their' property was situated there: Cer- 
tainly not ; but in this case the testator himself was 
within the jurisdiction of this country, and his do- 
micile will not affect this question ; nor can there be 
any distinction taken between the case of this exe- 
cutor and any other. 

Thomson, Chief Baron, giving judgment, (after 
S 3 taking . 
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1814. taking a review of the proceedings and special case,) 

Attorney observed, that although the question had been 

General ar gu ec | a t considerable length, the points appeared 



v, 



Cockerell. to lie in a narrow compass. 



Monday, 
November 28* 



The bequest, in this case, to the testator's natural 
children, is a general bequest of all his real and 
personal property, as well in India as elsewhere. 
The facts are concisely, that General Duff, one of 
the executors, and who had proved the will in 
India, had possessed himself of part of the per- 
sonal estate in his life-time, and brought it into 
this country, which on his death was received by 
his executors. He died before the distribution of 
the residue under the directions of the will. All 
those sums so received by Duff's executors, after 
his death, have since come to the hands of the de- 
fendant, who has proved the will in the Prerogative 
Court of Canterbury, and assumed the character 
and duty of an executor of the will of Mr. Ro- 
bertson ; and all the personal property which he had 
then received from the executors of General Duff, 
as well as what he has subsequently received, must 1 
be considered as the personal estate of Mr. Robert- 
son, in the hands of the defendant as his executor, 
to be disposed of and administered according to the 
will. The legatees are all resident here. The 
trusts of the will are, that after making a provision 
for their mother, the property shall be transferred 
to them in equal shares, on their attaining the age 
of twenty-one. The period of their having attained 
that age has not yet arrived, and consequently the 

executor 
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executor (this defendant) in the mean time having 18 14. 
the money in his hands and in his possession ; Attornky 
k must be taken to be clearly assets to all intents General 
and purposes, and liable to the satisfaction of * * ell 
debts. There are, however, no debts; and this 
is stated to be the clear residue of Mr. Robertsons 
estate. 

It seems to us to make no difference, in this case, 
that great part of the property had been received 
by General Duff, or that he had proved the will in 
India, as it ultimately comes through General 
DufF* executors to the hands of Sir C hark A 
Cockerel!. 

Nor does it appear to be sufficiently matter of 
consideration, to inquire where some , of these 
parties died, or where others of them lived, for we 
think the result would not in any manner affect this 
case, as in all events the duty clearly attaches upon 
the payment of the legacies. 

The defendant having retained the legacies for 
the benefit of the legatees, is liable to be called on 
for the payment of the duties. 

There is a mode by which Sir Charles Coclcerell 
might have protected himself from this information, 
by paying the money into this Court for that pur- 
pose, as by a clause in the act he was entitled to do, 
and thus have discharged himself of the penalties ; 
that however he has not done ; and he has conse~ 
K 4 ' '. '" quently , 
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quently rendered himself liable to an information* 
We are of opinion, that he is indebted to the King 
in the sum stated in this information,- and must 
therefore confirm the 

Judgment for the Crown* 



Friday, The ATTORNEY GENERAL V. CHARLES SaGGERS 

> „ — -» and his Wife. 



jCi? THIS Information had been filed against the 
1 " ' defendants for the recovery of three separate pe- 
of 8th Anne, nalties, under three several statutes. 

imposing a 

penalty of • 

treble the The first count was founded on the 17th section 

importation of of the 7th chapter of the 8th of Anne, for the 
^E&tSuJ* penalty of 607/. 10*. being treble the value of 
be imported 270 dozen pairs of foreign Jeather gloves, IC which 
country, is " having been imported, and laid on land, had 
SSSSS? 1 " become forfeited, and being so, had afterwanb 
and operation, « come to the hands of the defendant Charles Sag- 
to all such " gers and fiis wife, they well knowing that 
Se^o"n5j Ve " the said g° ods were prohibited to be imported." 

be prohibited 

to that statute. The second count was framed on the 16th 
fbundcd U on - 8ect# °* *^ e 3 0th chap, .of the 11th Geo. ist and 
that statute sought to recover the like penalty for " knowingly 

not inconsist- ? * . 

ent with a count on the 6th Geo. 3, although evidence of a single act might be 

sufficient to support both counts. 

Omission of the name of defendant's wife is no ground for moving in arrest of 
judgment* except as to her only* and is not an objection fatal to the information. 

" ha/bourin& 
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" harbouring, keeping and concealing such goods, 
" knowing them to be prohibited and run goods.' 9 

The third count was for the further penalty of 
200/. given by the 6th Geo, 3d. chap. 19, sect 1, 
" for concealing 270 dozen pairs of foreign manu- 
" factored leather gloves, with intent to prevent 
" the forfeiture or seizure of the same." 



*8 3 



1814. 



Attorney 
General 

v., 
Saggsrb. 



On the trial, at the Sittings after last Easter 
Term, a verdict was taken for the Crown on the 
first and third counts. 



In Trinity term following, the Common Serjeant 
obtained a rule nisi for setting aside that verdict,' 
and causing it to be entered on either the third or 
first count only, and not on both counts, on the 
objection as to the first count, that the goods which 
were the subject of the present information, had 
not been prohibited to be imported into this country 
previous to or at the time of passing the statute of 
the 8th of Anne, — a statute which could not be 
construed to have had a prospective view to all 
such goods as should then in future be prohibited ; 
and. that it was therefore not applicable to the act 
imputed to these defendants. And as to the third 
count, that if the statute of Anne should be con- 
sidered as operating to affect subsequent prohibi- 
tions, yet that the having such prohibited goods in 
possession, and concealing them, was one entire 
offence, and not penal under both the statute of 
Anne, and that of the 6th of Geo. 3. at one and 
the same moment; and consequently, therefore 

only 



Weduetday, 
15th June. 
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2J* 1 * , on ty subject to one penalty, under one statute. It' 

Attorney a ^ so ^ ^ )eea move ^> $al at all events the judgment 
General should be arrested, on account of the informality 
Saggers °^ ^ e o* 11 ^ 01 * ®f ^ e wife's name. 

Saturday, The Solicitor General, followed by Dauncey, 
95th June. Q^^ ^d Walton^ now shewed cause, insisting 
that the statute of Anne was prospective ; and that 
the act of possession, and the act of concealment, 
though of the same goods, were distinct integral 
offences. 

They affirmed that foreign gloves were prohi- 
bited to be imported into this country previous to 
the statute of Anne, as early as the reign of Edward 
thfc 4th, and are enumerated among other pro- 
hibited articles in^an act of the 3d of that reign ; 
and subsequently by the 1st Rich. 3d. chap. 12. 
They are also enumerated in the schedule of rates 
in 12 Ch. 2d. ch. 4, and prohibited but on con* 
dition of certain duties, viz. 2 1. 10 s. the gross. But 
admitting gloves to be an article importable on 
payment of certain duties, at the time of passing 
the statute of Anne ; yet thpt being a general law 
for the protection of trade, preventing the impor- 
tation of all prohibited articles into this country, (as 
the preamble to the 1 7th section imports,) it must 
be considered as extending to all subsequent pro* 
hibitions, whereby importation is made an offence; 
By the general rule of construing acts of par- 
liament, if ope statute makes the importation of 
prohibited goods penal, a subsequent statute pro- 
hibiting goods to be imported subjects the importer 
,10 to 
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to the penalty of the preceding statute : Otherwise 1814* 
such subsequent statutes would be partly nugatory, attomxy 
The 8th of Anne also mentions uncustomed goods; Gbnkraj, 
and all that the Court have to' inquire of, to find 
whether the penalties attach, is, whether the goods 
are subject to duty, or whether their importation 
be prohibited, without regard to the time of im- 
posing the duty, or enacting the prohibition; other- 
wise they would be restraining the operation of a 
general and beneficial law. 

Then if the Crown be entitled to a verdict on 
the first count, the next object of inquiry is, whe- 
ther it is also entitled to a verdict on the third, in 
conjunction with that 

Under the first count, it is only necessary to 
shew that the prohibited goods came knowingly to 
the hands of the defendants. The third count is , 
on the 6th of Geo. 3, which carries the offence 
farther, and constitutes three different classes of 
persons, who shall be deemed offenders under the 
act, and liable to the penalty of 200/. The first 
is, of those who shall bring any such leather gloves 
into the kingdom : The second, of persons being 
retailers or venders of any sort of gloves, who shall 
be found having prohibited gloves in their posses- 
sion, or exposing them to sale : The third class is of 
those who shall conceal such gloves, with intent to 
prevent the forfeiture or seizure. Now this test 
is an offence notnotiled by the statute of Aitne; 
nor could the Crown under that statute charge the 
defendants with the treble value for this offence ; 

but 
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1814. but it comes completely within this statute, and is 

Attorney Ikble to the penalty of 200 /. The defendant is 

General here first charged as a subject with a general 

Sagoebs breach °f ^ e - * aws °f commerce ; and next with 

the particular offenee of being a vender of, or 

concealing contraband goods to prevent the 

seizure. 

1 Double the value of the gloves seized might 
amount in some trifling instances to a very small 
pepalty indeed ; and on the other hand, a forfeiture 
of 2oo I. might often be also too inadequate a pe- 
nalty to prevent persons largely dealing with pro- 
hibited goods. In this Court the same transaction 
, is constantly the subject of different penalties, as in 
the. case of removing beer, and putting it into 
casks, without a previous notice, which creates one 
offence ; and the party is also liable to penalties for 
each of the tubs not entered. 

They conceded to the objection as to the omis- 
sion of the wife's christian name, but only as far 
as the information went to affect her. 

Tuemim, The Common Serjeant, and Lowes f on the part of 
i5* tt»e»tfr . t^ defendants, contended that the 6th of Geo. the 
3d, on which the last count was framed, was the 
only statute on which the information could proceed. 
The more ancient statutes adverted to, all relate 
to goods imported for sale, and respected the rising 
commerce in the early ages ': but gloves were, by 
12 Ch. 2, permitted to be imported on certain 
terms, and were therefore not prohibited at the 

time 
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time of the 8th of Anne. From that time to the ' 8 l * 
6th Geo. 3, there is no special prohibition to im- attormm 
port gloves. By the 4th and 5th JV.ScM. a duty General 
of 25/. percent, is imposed on all French goods saggers. 
and merchandise imported into this country, except, 
wine, brandy, salt and vinegar; and by 7th and 
8th of Wm. on all goods of French manufacture 
25/. per cent, for a term of twenty-one years, from 
1696^ extending beyond the reign of Anne. They 
were therefore, at that time, recognized as im- 
portable into this country, and have remained sub* 
ject to a duty long subsequent to the 8th of Anne. 
The statute of that year of her reign could never 
have been intended, and ought not now to be con- 
strued, to embrace all gpods prohibited to be im- 
ported subsequent to that time. The general part 
of the 17th clause of that act refers expressly to 
prohibited goods, and not to goods to be prohi- 
bited. If it had been in the contemplation of the 
Legislature when the 6th Geo. 3d was passed, that 
the statute of Anne would also apply, apd that 
treble value alone would have been inadequate, the 
penalty of 200/. imposed by that statute would 
have been expressed to be over and above the penal- 
ties of the 8th of Anne. The 5th of Geo. the 3d. 
ch. 48, imposing a penalty of 200/. on the im- 
porters of foreign silk gloves, being venders, ex- 
pressly says, it shall be over and above the forfeiture 
and loss of such silk stockings, silk mitts, silk 
gloves, &c. and that may throw «ome light on the 
construction of these statutes. 

The preamble to the 6th o£ (?«*>. the 3d, recites 

that 
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iSi4- that large quantities of foreign manufactured leather 
Attorney g*°ves are clandestinely brought into this kingdom, 
General whereby the revenue is defrauded, (obviously re- 
gA r# cognizing the book of rates,) and those employed 
in the manufacture of gloves deprived of the means 
of providing for themselves and families; and then 
enacts that all such gloves brought into this country 
shall be forfeited and seized as other prohibited 
and uncustomed goods; and that any person so 
importing such gloves, or being a vender or retailer 
of any kind of leather gloves, in whose custody or 
possession any such foreign manufactured leather 
gloves or mitts shall be found, or who shall sell, or 
expose to sale, any such leather gloves or mitts, " or 
" who shall conceal any such leather gloves or 
" ipitts, with intent to prevent tlie forfeiture or 
" seizure of the same, shall, over and above the 
forfeiture and loss of such leather gloves and 
" mitts," — not over and above the penalties of 
any other eets,~" and all interest which he, she 
" or they may have therein, for every such offence 
" forfeit and pay the sum of 200 /. together with 
" double eosts of suit." That act was made to pro- 
hibit the importation of French leather gloves, and 
French leather gloves only. It is the sole «ct 
relating to such prohibition; it stands singly, and 
does not come within the purview of any ether act, 
nor has it any incorporating clause. 

[Thomson, Chief Baron. In what does that 
act differ from the act respecting silk gloves ?] 

In giving double costs. 

[Thomson, 
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[Thomson, Chief Baron. The offences being i8*4» 

the same in both.] Attorney 

General 
[Dmmcey. And the statute of Armt has been g AO £ MRg . 
constantly applied to that.] 

But this statute enumerates not only all the cir* 
cumstances under which an offender can be liable 
to penalties, but all the penalties to which he is 
rendered amenable. 

It has been said that one transaction might be a 
breach of two statutory enactments, and incur two 
several penalties ; and the instance was put of re- 
moving beer without notice, and putting it into un- 
entered tubs ; but it does not necessarily follow that 
the beer so removed should be pot into unentered 
tubs. And these offences against the brewing act 
are capable of being committed by two distinct 
persons at different times ; the acts here are iden* 
ttted in one and the same person, at one and the 
same time ; not two acts, but the same act placed 
in different views. It is ah ofience originating with 
the statute of the 6th Geo. 3, and then first incur- 
ring any penalty ; but incurring at the same time a 
heavy and a certain one; new prohibitions have 
always new penalties; and where there is no 
penalty, an indictment is the proper course. 



[Graham, Baron. If a statute prohibit con- 
traband goods under a penalty, a subsequent statute 
declaring goods contraband, will <$raw the penalty 

after it] 

When 
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. l8 ** , When the Legislature gives an adequate penalty, 
Attorney there is no necessity of recurring to former acts ; or t 
General if necessary, it should be done by the subsequent 
Saggers, stat P te * n terms. It is contrary to the principle of 
legislation, that previous statutes should operate on 
subsequent acts ; or if that were not so, the statute 
of dhne would here repeal the statute of 6 Geo. 3. 
Certainly, if a former act give a penalty of 500/. 
it would be repealed by a subsequent statute, im- 
posing on the same offence a penalty of 200/. 
These are penal, not remedial laws, and subsequent 
enactments should be construed so as to mitigate 
rather than to accumulate previous penalties. The 
statute of Anne was, perhaps, general at the time of 
its being passed into a law ; but it cannot operate 
generally now. A general count on it would be 
bad in substance, and judgment might be arrested 
on that objection ; for it istoot every custody of pro- 
hibited articles per se that constitutes an offence 
under that act On the whole, it is submitted that 
there is only one penalty attaching on this possession 
of prohibited goods, and that that is the penalty of 
200/. in the third count of the information under 
the 6th of Geo. 3. 

■* • ■ 

Dauncey, in reply. This objection is now, for the 
first time, made to a statute which has been acted 
on for. more than a century, as the subject and 
•general ground-work of every information laid for 
the offence created by; it and usage is held to inter- 
pret statutes. Distinct penalties are sought for 
here, because, the offences are distinct, and are de- 
clared to be so by different acts. 

[Graham, 
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- XGbaham, Baron. The same evidence would 1814. 
support both charges; a concealing is a possession.]* A „£^ J 

General 
Their argument is, that unless he conceals, he is _ *' 
liable to no penalty for the. possession, not being a 
vender or retailer ; because the goods are only pro- 
hibited tub moda. It is said, Chat these goods were 
net prohibited before the 6th Gto. 3;— that we 
deny; or if they were not, we contend that the 
statute of Armt attaches as soon as goods are pro- 
hibited by any subsequent act of the Legislature. 
That statute has no restrictive words : — And would 
not a law, prohibiting the importation of goods, made 
on4he day after passing, that act, have been affected 
fay it? and if it would, s6 would a law made at this 
day. If this be in one sense, a penal statute, it is 
also, in another view, a remedial law, advantageous 
to the commerce of the country and the revenue of 
the state. One act is frequently the subject of two 
penalties, as in die common case of maltsters, in 
what is called running a wetting; — that is, moving 
forward the malt in its progress from the cistern 
to the kiln^ every removal there is a distinct 
offence. 

[Chief Baron. They proceed for two penalties 
in the case of importing foreign brandy : One for not 
paying the duties, and another for importing it in 
small casks.] 

. Bo here tye acts are distinct offences ; and if the 
statutes are not taken together, the penalties may 
become nugatory and inefficient 

O Thomson, 
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, *8*4», Thomson, CAigf . Beron, . delivering the juflg- 

Attornw mei * t °* ^ e Courts set. out the information, and 

General selected such leading points of the case as bore 

Sagger* materially on the question; which he started to be, — 

Whether. th^ defendant bad, under the oircum- 

Montay, .stances, committed one or more offences against 

*8th November. ' . T 

*— — *— •* the revenue-laws ; — or, if he had committed one 
only, then, Whether that was to be considered an 
infringement of the provisions of the statute of the 
•8th of Anne, or of that of the 6th of Geo. 3. 

The statute of the 8th of Anne, ch. 7, (the 17th 
-section of which is that which it is at present 
alone material to consider for the purposes of this 
inquiry), was an act for preventing the frauds which 
might be practised in unshipping, to be. landed, 
generally, any sort of goods whatsoever, subject to 
duty, without paying that duty ; and also generally 
to hinder the importation of any sort of prohibited 
goods into Great Britain.*— And it is therefore 
enacted, that if any such goods as shall be liable 
to duty, shall be unshipped with intention to he 
laid on land, (customs and other duties not being 
first paid or secured,) or, if any prohibited goods 
whatsoever shall be imported into any part of Great 
v Britain^ them not only the said uncustomed and 
prohibited goods shall be forfeited and lost; but 
also the persons who shall be assisting, or otherwise 
concerned in the unshipping the said prohibited and 
uncustomed goods, or to whose hands the same 
shall knowingly come,, after the unshipptag thereof, 
shall forfeit treble the value. 

Under 
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. Under that clause it is, that the first penalty is v *8 *4» a . 

sought by this information ; the defendant being Attornet 
charged by the first count with having in his posses- General 
sion certain prohibited and uncustomed articles; g A J£ Mt> 
that is to say, foreign leather gloves, knowing that 
they were prohibited to be imported. 

On the part of the defendant, it is now con- 
tended, that this statute is to be confined to the 
possession of such goods only as were prohibited to 
be imported at tlie time when it passed : — that it 
does not extend to render penal the possession of . 
goods prohibited by any subsequent act : — and it is 
affirmed, that foreign gloves were not prohibited - 
goods at the time of passing the act of the 8th of 
Amic, or at any subsequent period till th6 6th of 
&eo. 3. 

Certainly, there were some ancient statutes 
brought forward by the Solicitor General, whereift 
the importation of foreign gloves was prohibited, 
but they were repealed in effect, though not in 
terms, by subsequent statutes ; and particularly by 
the 1 2th of Ch. 2 ch. 4, by which the importation 
of foreign gloves was permitted, as appears at 
least by the imposition of certain duties on them* 
whereby the preceding acts which prohibited them 
were virtually repeated. 

w It was not, however, admitted by the Crt>wn, 
that the repeal of those statutes was a necessary 
consequence of the subsequent impost, laid on the 
importation of previously prohibited goods; and 

O 2 the 
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. l8i * , thfe Solicitor General mentioned the, case of an Act 

Attorney of Ch, the and, having prohibited the importation of 

Gekehal hogs and bacon from Ireland; and that though a 

Saggers, subsequent act of JVm. the 3rd,' imposed a duly on 

bacon so imported, it was thought necessary that a f 

third act should, notwithstanding, be passed, to. 

declare that the act of Ch. the 2nd. should not be 

enforced ; wheteby it should seem that a statute, 

- laying duties on prohibited goods, did not thereby 

repeal the original prohibition; but the Solicitor 

General did pot insist on that point. 

: Suppose, therefore, that at the time of the sta- 
tute of Anne these goods were not prohibited*: 
then the question arises, whether (hat statute 
applies to goods, subsequently prohibited by other, 
acts:* and we are of opinion, that that statute is 
not so confined in its operation, but that whenever 
1 subsequent act prohibits the importation of goods, 
the provisions of the 8th of Anne immediately 
attach, as much as if they had been prohibited at 
the time of making that* statute. 

That these goods are prohibited by the 6th of Ga>~ 
the 3d, is perfectly clear; and if, being imported, thejr 
Come to the hands of a vender or retailer of gloves, 
the penalty under that statute is incurred. So also 
if any person harbour or concedl such goods to pre- 
vent forfeiture or seizure, he would likewise become 
liable to the penalty for that offence. The statute 
of Anne attaches on persons having possession of 
goods, knowing them to be prohibited to be im- 
ported ; and it seems to us that the two ata^tea**^ 
x well 
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well stand together :~^The one requires merely a' 1814, 
possession of the goodfiy witha knowledge of their * v ' 
prohibition: — The other, a possession with intent 
to conceal from forfeiture or seizure. The 'first 
offence differs- materially from the peoood* and 
neither is so blended with the other, that a penalty 
being recovered on one should preclude the Crowft 
from proceeding for the penalty attaching on the 
other also. 

We are therefore of opinion, that on this in- 
formation the act of the defendant supports a& well 
the count for the recovery of treble the v^e of 
the* prohibited goods, as also the count for the 
specific penalty of 200 /. and that the verdict for the, 
Crown should stand as recorded. 

: # Judgment /or the Crown. 



mam- 



Ibam;as v. The Royal Exchange Assurance. N f^^ 9 

xHE plaintiff had insured his ship and cargo where a 
yith the defendants, pn her v t oyiage ^pt^M^<mc,y^^ 
to Cork, with liberty to touch and. stay at wy pprt ,a J*£. b r . A 

■ ' k : . " » v . 1. t '• ' rni advene winds 

Q^place^Vftthqut prejUCUCetO tl>e l!)Sqnu?&Q,, \he and danger, 

v^pl.took .fire *t se» art w^ bq^^ thq cprgp p^offefety 

Inst, ,n *"* course, 

V 9 ft ' ' <' ' . '■ - 1 * ' andfends 

... f ., . , : , • . • / 1 ■ ■/. •* ■ ■ 1 ? ,horc for 

provisions, (although he also transmits a lettef at the feme time) it is not a 

4pmiwiv**di^*oettifl&ita^ 

(b-« O3 The 
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181 4* The present action wa6 brought on the policy 

Thomas ag**nst the insurers, and tried at the last assizes 
*>• for the county of Cornwall, before Mr. Justice 
Exchange!* Dantpkr. — It was in evidence, that the vessel sailed 
on the 13th of September, at eight o'clock a. m. 
with the wind about north-west. When she had 
got between Helford and Coverack Cove, the wind 
began to blow strong from the westward, and the 
Manacles before them. On heaving the vessel in 
stays she shot a-head farther than- was expected, 
and touched aground on the sand, but got off with- 
out injury. They then hailed a fishing-boat, in 
which the captain sent a man ashore to C&oeraeJc, 
for a barrel of fish, aftd to make inquiry as to any 
one having been there from Helstone, who returned 
with the fish in about half an hour. The next day, 
the vessel not having made, or being able to make, 
any progress, the wind being a-head, and a flood- 
tide, and there being privateers cruising off the 
coast, they put into Guavas Lake, in Mount's Bay, 
where they lay-to at single anchor for the night ; 
from thence Heroey, the supercargo, wrote a letter 
to the plaintiff, which he sent ashore at Penzance, 
by one of the crew. The next day the same man 
wtent ashore again for an answer from the plaintiff 
He saw the plaintiff at Penzance, and they came 
and hailed the supercargo and captain to come on 
shore, which they did, and they all transacted busi- 
ness together. They afterwards went on board, 
and weighed anchor and put to sea about six o'clock 
p. m. and in about an hour afterwards the vessel was 
discovered to be on fire. — She was ultimately con* 
sumed, and the cargo totally lost 

. . The 
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: The principal point of the defence set up was a 
deviation ; and to support that defence their wit- 
nesses said, the wind was fair on their leaving 
Helsumc, and that though there was afterwards eJchancb.^ 
a head wind, by beating to windward, they might 
have proceeded to Cork. 

On this evidence the Judge left it to the Jury, 
observing, that to vacate the insurance, the delay 
at Caceraek Caret, and afterwards at Mounts Bay, 
must, be considered as having increased the risk ; 
bet if they went in for provision it was justified, and . 
was therefore not a deviation. 

The Jury found a verdict for the Plaintiff. 

Lens j Serjeant j having obtained a rule nisi for a Nov.*. 
new trial, on the objection of a mis-direction on 
the part of the Judge : 

Pill, Barrough, and Gifford, now shewed cause. 
The question of deviation was fairly left to the 
Jury after a minute investigation. It was in proof, 
that when they put into Caceraek Caoe the wind 
was strong and adverse ; and that privateers, were 
erasing in the Channel It was therefore safer to. 
do so. Stopping to send in a letter, without dropping 
anchor, and the sails set, and the boat bringing back 
a barrel of pilchards, cannot be said to be such 
a deviation as shall discharge the underwriters. One. 
of the defendant's witnesses said, that he could have 
proceeded to Cork with his vessel; but he was the 
commander of a revenue cutter; ahd what he might , 
O 4 have 
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1814* have done with his vessel sfacttildriotdflect 
Thomas — The question is? not, whetibei\tiie<€aptaio might 
T e Royal ^ ave i * one **«»< but* *to«lhefr he has done ilk In 
Exchange. Urqtthart v. Barnard; (a) feife saiAby LordCbief 
Justice Mansfield, thaft it « no *tore defined what 
is. the meaning of the w6rds « liberty *o touch," *» 
contra-distingiii^hedfroni^W touch anddtay;" sikL 
he adverts to the expression of Lord Mansfield, * 
that " touch and stay/' means in case of necessity, * 
which, he says, canbot be; as in^uch case the clause* 
would be nugatory; and an act of necessity such 
as to obtain provisions in case of extremity, could . 
not be construed deviation -.—this policy has that 
permission ; and we should always keep in mind the 
contract of indemnity between the parties. But 
the whole was left to the Jury ; and theyhave found 
to the satisfaction of the Judge. 

Lens h Gasdee, cow/rw.—The case, which is** 
mixed question of law and fact, has not gone pro* 
perlytti' the Jury. The fact of going out of the 
course of the voyage, unless it can be justified, 
vacates the policy, (b) although the' risk be not 
increased or altered by it The increased risk 
is not th* criterion of deviation. * Leoabrt v. 
Wilson, (c). Wherever there has been a deviation; 
it most be justified to save the policy. There were 
two departures here, neither, of which could be 
justified :^Thcre could have been no, necessity *0 
go in for provisions, on a voyage of forty-eight 
hours; that was a direct deviation ;~As fettle caa 

(a J 1 Taunt. 455. f}J 2 ParJ», jfof. (c) 1 Douglas, ago. 

: * the 
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the tending n.tettec be justified* which was an act 1814. 
calculated. &r> delay atone; liberty to touch and T OMA T 
stay must be confined to the,* noyags, otherwise H °* A * 
then tan be no deviation in any case** In #*tf v. Jm *oya* 
/F*roi*(rfA **" of the other day o«ly, ctf.e* lutrtuiraK 
aetion 00 a pelky from Plymouth to Gibraltar, . 
Lord Elknbormigh held, that the captain going in 
for pwased men; had no right to da so, haying., 
already more than he wanted ;. and. he ought to 
have been ready to sail immediately : — Instead of 
the attention of the Jwy being directed to (the, 
question of donation, or no deviation, they were 
desired to, regard the consequences j. which w«* ( 



Thomson, Chief Btavn> absente. 

1 

Graham, Baron. If the fact of deviation had 
been established, they should have shewn just 
cause, otherwise the deviation vacates the policy , 
wstholit proving risk. My bind intimates, that the 
Jury naight< be perplexed with considerations.. net 
belongbg to the cause, and therefore it would he 
dangerous to have left the question of deviation 
wholly, to them; and they were in all respects 
properly directed. The question was, Whetbep the 
deviation was justified ? and the Jury looked to ,th$ 
justifying circumstances. I agree with >$r. Justice 
Dampier^ that if a man acts fairly, and; to tbejbest 
of hk skill, although not a most expert seaman, it 
is all that k requirad- 

^>N*y*rep9rttfl 

It 
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1814. It appears there was a head wind, and danger; 

. and he touches for a titqe in Mounts Bay j and it 

0. was a question for the Jury to decide on ; nor da 

The Rotai. j think they have done wrong. I therefore see no 

distinct ground for sending it down again. 

Wood, Baron. I am of the same opinion.*— I 

agree that there should be a reasonable cause to 

. justify a deviation ; but going in for provisions is a 

justifiable cause; and the Jury were to decide whe* 

x ther it was a bond Jide going in for that purpose.-— 

* Perhaps the master of a different vessel might 

have got quicker round. I take it for granted that 

Mounts Bay is in the course of the voyage, and if 

so, sending a letter . would be no deviation/ I 

think there has been no misdirection; and that 

the y erdict is not contrary to the weight of the 

evidence. 

Richards, Baron. The Jury have decided on 
the evidence ; and I think it supports the VeWict 
A witness says, the object of going in was to get 
the cask of fish ; it may seem extraordinary, but 
the Jury believe it. — He then says, they went 
round the Lizard next day, when there was a head- 
wind along shore. He says, the bay is in the way 
to Cork. Thomas Hervey says, the wind was foul, 
tad when it became fair we sailed ; and the Jury 
ton the evidence have found there was no loitering 
which could create an objection to this action. I 
think the Judge's direction on the point right 
- There was evidence on the other side to shew un- 
necessary delay/ bat h did not satisfy the Jury. 
,10 I therefore 
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I therefore entirely concur in the opinions which t »**4» m 
have been given. 

Rule discharged. 



apfisps 



Beazley v. Shapeeioh. 

Strme Jky. 

* „ # § 

LENS & Gi#b*d shewed cause against a rule J c J** t of 
nisi obtained by Harris* on the behalf of the de~ taken in the 
fondant, for anew trial, oji affidavits by defendant's J^^fhi. 
attorney, and another person, stating, that the ^Wto^thc 
cftusQ stood No. 17 in the paper — that No. 14 somc^in-r 
was- a question of right of way, and expected to ^^M^. 
occupy considerable part of the day — that the if reasonable 

^ rj r J .. x * r cause be 

solicitor having new matter to ado to his briets, shewn. 
was at home, making the necessary additions, when 
the cause was called on, as it had been in his 
absence in consequence of having been taken out 
of course; No. 14 being postponed till next day; ' 
and that a verdict of damages was found for the 
plaintiff. 

The action was case on a warranty of an un- 
sound horse. 

Under the peculiar circumstances, the Court 

made the 

Rule absolute. 



Ths 
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1814. 



Monday, The King v. Mainwarikg. 

t*th Nov. 




c^n?*' J° HN ty<M> a contractor for supplying the 

though not commissariat, obtained a baron's fiat for an extent 

sufficient "o in aid, on an affidavit setting forth his bond to the 

*bii dC tbC Crown, now outstanding and undischarged, condi- 

to an extent tioned ag therein mentioned :— a debt due to him 

"\ M a from the defendant and his partners : — and a docket 

Court not struck against them, endangering the loss of his 

SSfSTifc said debt > whereby the deponent willbe "leasable 

davit «h<mia " to satisfy what he may be indebted to his Majesty 

contain an "' - J . , . , » J J J 

allegation 5^ on the said bond. . . ; « , - \»5.». 

^ J — 5 n^ * _ . f ......... 



Martin moved, on behalf of the defendants aad> 
their provisional assignee, that> the proaeecjmglr 
unjjer the extent should be. set aside, SgammfitytW* 
nanus, and, the money restored. He urged th^t 

'the affidavit did not contain that part of the alle- 
$rtion required by a rule of the Court (e) tp be 
made, that the debt on which the extent was 
founded was not a trust debt — that it was not 
stated to .he an actual and existing, but a pcobphle* 
and contingent, debt, which the deponent might 
nev^rowe; and therefore insufficient to defeat a 

1 cprppussion of bankrupt, tod secure to a&iodivk 
dual creditor twenty shilling? in the pound out oft 
the bankrupt's estate ; and the condition of the bond . 
is carefully suppressed. 

(t) Hijghei' Report, p» aof. 

Per 
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. Per Curiam. It is not necessary to state the 1814* 
condition or forfeiture of the bond ; it is sufficient 
to produce it merely. Being a debt on record it 
binds immediately. The usage of the Court has 
always permitted an extent to issue under such cir- 
etsnsfences, in the case of an immediate debtor to 
the Crown. 

Motion refused. 



Edwards v. Johnson & H6garth. 






ZmOVAT moved to discharge the order for an Pending 
injunction to restrain defendant from proceeding at ^SwST' 
few, which had been obtained in this cause under * farther 
these circumstances :— The plaintiff had excepted be filed in this 
to the defendant's answer, and had given a four-day £UJ ££ji 
role for arguing the exceptions. In the meantime tion» are 
the defendant tendered a further answer to the officer disposed of. 
of the court, who refused to file it till the excep- Such tender 
tion&ahouid .be disposed of. The plaintiff treated ul ^ er ;,* 
that offer of further answer as a submission to the »*»»»»«"**• 

the excep- 

exceptions, and moved on that ground for an in- tions, andthe 
junction as a matter of course, and an order was ^be>oved 
drawn up. 'accordingly, which was now sought to for ^ cr su ^* 
be discharged. Defendant insisted that he had a course, 
right to put in a further answer before the argu- 
ment of the exceptions, which would itself dispose 
of them. The proceeding, he submitted, was 
founded in reason and good sense, and was con- 
sistent with the practice of the Cdurt of Chancery ; 

and 
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» l **4* , and he cited the cases of Knar v. Symonds(f) y 
Edwards Partridge v. Haycraft(g), Mayne v. Hochm(h)) 
Johnson & an< * ^'Aflfii v. Bateman (i), and doubted that any 
Hogarth, case could be furnished where the Court of Ex- 
chequer had adopted a contrary practice. The 
ground of excepting is, that we have not furnished 
them with a full discovery by our answer, — we 
answer more fully, and they obtain an injunction 
because we do so. 

Richards, Baron. My practice in this court 
furnishes me with the experience of thirty years ; 
and though tfce rule is certainly .otherwise in the 
Court of Chancery, yet here the further answer 
cannot be received tifi the exceptions are disponed 
of, 

Per Curiam. You cannot answer farther till 
. you have got rid of these exceptions, according to 
the practice of this Court 

Motion disallowed, 

(f) x Vei 87. (g) Dickens, 045. 

(k) 11 V«. 578. (i) Ibid. ag6. 
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SITTINGS AFTER MICHAELMAS TERM. 

35 George III, 
SERJEANTS INN HALL. 



The King v. Jones. ^i* 



S*t*r4dy. 

A WRIT of venditioni exponas haying been issued « v- — ? 

in Trinity Term last, to sell goods seized under a ^J* ^JjJgJ 
writ of extent, t which had been appraised by inqui- a +auL*tp. » 
sition at 1,800/.; the sheriff now returned ihq |£ deduct any 
writ; and that he had sold the goods for 2,000 /. ; ^^^^ 
that out of that sum be had retained 500// for his peases or 
extra expenses ; and that he had deducted his usual t^wSn^i 

poundage* a dedu<*ioiu 

He must 
make a return 

Dauncey now moved, that the sheriff might pay of the * h °|* 
the balance, to the Receiver General, on account of by°tlie sale, 
the debt due to the Crown ; but the Court refused 25t orfer it 
to allow the deductions in the return for extra to be paid 

li ' ovcr > deduct- 

tTOUOie. ^ ing poundage j 

and he must 
move the 

Per Curiam. — If any thing is due to the sheriff Court for any 
on such account, it should be ascertained by refer- ance to which 
ence to the master on his own application. The ^j^f ** cn " 
sheriff has no right to iqake any other return to the 
venditioni exponas than the sum for which the goods 
were sold. The common and proper return to be 
1 made 
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. l8l 4* a made by the sheriff is the amount of the money in 
The Kino his hands; on which the Court order him to pay it 
*• over, deducting poundage ; and if he has any fur- 
ther claim, he must come with an application for 
its allowance. 

Motion refused. 



Jokes. 



s*m* dig. In the matter of John Kingsman and John Hird, 
officers in the service of his Majesty's customs. 

cbcc^wiif Dauncey moved on the part of the officers, 
remove into that the writ of clausum ftegit, which Had been 
issued against them by Hugh Thomas, in the Court 



* ced of Great Sessions for the county (St Anglesey, 
» off* might be removed into this -Court, . and that all pro- 

(taxttof ceedings therein in the Court below might in the 

b'wiaeTfrT mean time be stayed. 

acts done in 

hit duty* This motion was founded on an affidavit of the 

officers, on whose behalf it was made, and Evan 
Evans stating, that having received a capias to 
arrest a person under an information against him 
in this Court, for concealing uncustomed goods, 
they saw him enter the dwelling house of the said 
Hugh Thomas, and followed him in, but that they 
committed no act of violence while there : — That 
•oon afterwards they (the officers) were served with 
the said process, as they believed on that account 

Pet Curiam, 

Motion ordered 

The 
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v. , % ' 

• 1 ' 

. . The King v. Coombes. } 

Snuifay. 

TH E real estates of the defendant} which wtre if an estate, 

•. * 4 h ...... subject to a 

sHbjGtt to certain mortgages, had been seized under mortgage, be 
an extent on an inquisition; and by an order of the JSte/yunder 
Court of the 10th of May, 1813, a sale of all his "extent.and 

. . . . 1. . \ the purchase 

estate, right, title and interest in the property, was moneyed 
directed subject to the mortgages, and the equity of {h e °(Wn : 
redemption, therefore, only should have been sold 5 "j 11 n <* bc 
but die sheriff proceeded to sell them absolutely, m*tioji,'to*sa- 
without reference to the interest of the mortgagees, ^JJJlS^?^ 
and. the money arising from the sale was paid into but t|»CiMirt 

^>OuiT. - • -1 i *f«feuMifie.*o 

the.Dtpujjt 



Dauneey applied to be allowed to pay off ,the °***V 
mortgages out of the purchase money, and appjy^^j^he 
the residue in satisfaction of the debt to the Crown, »«***** < 
as far as it would go. ., m^krll 

, orderof *ife 

Thomson, Chief Baron. That cannot be done debtors mort- 
in this manner. AH that was to have been sold H^iine*. 
^vas the Equity of Redemption, arjd they Have sold *"*» should 
the whole. In strictness* no order of sale of the the mortgagee 
Crown.tfebtor's estate, subject to a mortgage, should ^Son^ ^ 
be-, made without notice of the motion for such an made. 
ordej first given to the mortgagees. 

' Thereliave been many orders, referring it to the 
Deputy Remembrancer, to see wjj^t wap f}tj£ on 
the mortgage, and that is the correct course to be 
pursued ; for the defendant is entitled to have the 

P account 
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l8| 4« account taken regularly, and not 100/. or as many 
pence allowed against him. 

Dauncey. The Crown Solicitor wishes to avoid 
the expense, and at once to pay over the principal, 
interest, aadcoste, which he says is ascertained 
between him and the mortgagee. 

Per Curiam. — Without the defendant's consent, 
the Court Cannot do more than make the order of 
reference before pointed out as the proper pro- 
cdedtag. 

Motion refused. 

{It was subsequently ordered, that, on reading 
the extent, and order of the 1 8th. of May* and the 
Deputy Remembrancer's Certificate of the cash in 
Court, and bearing counsel for the mortgagee and 
purchaser, it should be referred to the Deputy 
Remembrancer to take an account of what was due 
on the mortgage.] 



lM Decmber. fh e DuKE of BbUFORD t>. M ACNAttAlW. 

' ^ 

On A bill 

SS^np THE plaintiff in equity had pleaded to an Action 

blo^nt^T at law > at ' t * lc suit of ^ defendant > for dil*P ida " 
defendant for tions ; but it having sutettmentfy come to his know- 

dilapidations 

founded on the destruction of the buildings thereon) and for a discovery whe- 
ther he has net* tiace the ommenceneiit of the suit at law» assamd hi» »*er*it 
in the premises } the defendant cannot protect himself from the discovery, ordis- 
charge himself from answering by a pleas *%** *** building had been dVvtroywJ 
by fire, at a time when defendant was entitled, ami had ever since continued out of 
iepair and waste. 

ledge, 
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ledge, that the defendant had conveyed hi* interest 18*4^ ^ 
in the premises tp trustees on certain trusts, he filed ~ ^ ^ 
the present bill for a discovery ; and that the de- Bettor* 
fondant might in the mean time be restrained from . . v ' 
prooeedmg farther m the action at law, . maba. 

It was stated by the bill, that in the year 1773, 
Arthur Janes demised the premises to the then 
Dachess of Bedford, and Robert Palmer, for 71 
years, the lessees covenanting to repair. Jones, by 
his will, devised the demised premises to his daugh- 
ter Mary (the defendant's wife) for life, with 
remainders ever, subject to a proviso, that if she 
should marry any man not seised of a freehold 
estate of inheritance of 1,000/. a year, the said 
premises so devised should vest in certain persons 
and their heirs; in trust, to permit her to receive the 
rents and profits to her sole use, and that the same 
should be subject to her disposal by will. The 
testator died in 1780. His daughter Mary then 
entered, and received the rents and profits. She 
afterwards intermarried with the defendant in equity, 
who was not at that time seised of a freehold estate 
of inheritance, of the value of 1,000// a year, 
whereon tire trustees became seised of the reversion 
of the demised premises in fee simple. The bill then 
proceeded to state, that the Duchess of Bedford, 
and Palmer were kmg since dead ; and that the 
said demised premises had become vested in the: 
plaintiff for the residue of the term, subject to the 
rent» and covenants of the lease ; mid that in Easter 
Term last the defendant had brought, an action 
in the King's Bench, in his own ngme, against the 
. v 2 plaintiff, « 
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plajotiff, for special damages for breach of covenant, 
to which the .plaintiff had pleaded; and that the 
action was still pending ; but that since the putting 
in of his. plea, he had discovered that the defend- 
ant and Mary his wife, with his son Arthur, had 
by indentures of lease and release, of the 21st 
and 22d Nov. 1809, appointed the said demisted 
premises to the trustees Darces, and Noble, totho 
use of them and their heirs, upon certain trusts, 
now subsisting and unperformed, which the plaintiff 
was unable to set forth. 



- It then charged, that the defendant had no right 
to sue the plaintiff on the covenant after the divest- 
ment of the defendant's interest, particularly as the 
said trustees claimed tq be interested in the da- 
mages, and threatened or intended to proceed, Sec: 

To this bill, the defendant pleaded/ that on or 
about the 24th of February, 1 809, the premises in 
the said bill mentioned, were burnt down and con- 
sumed by fire, . and otherwise dilapidated, and that 
the same have never since been repaired ; but that 
plaintiff did thenceforth permit and suffer, arid still 
continued to permit and suffer the same to be out of 
• Vepair and waste, whereby a breach of the covenant 
contained in the indenture of lease in the said bill 
mentioned, was incurred ; in respect whereof the de- 
fendant had brought his action at law against the 
plaintiff, as in the said bill also mentioned; all which 
matters and things defendant did aver to be true, 
and that he was ready and willing to prove the same 
as the Court should award, and therefore he pleaded 

the 
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the same to the said bill of complaint, and humbly 18 *4* 
demanded the judgment of the Court, whether the Duke of 
defendant ought to be compelled to make any fur- BE ^ r0RD 
ther or other answer thereto. Macna- 

. - MARA. 

The defendant had recovered possession of the 
premises in ejectment 

* Dauncey and Merrvoak> in support of the plea, 13 December. 
described the bill as an attempt to obtain a disclo- 
sure of the defendant's family settlement, for the 
sole purpose of impugning his title. They insisted, 
that it could answer no other end, for that any 
discovery which the defendant could make would 
not serve their case, or defeat the defendant's claim ; 
as, admitting that he had subsequently parted with 
his interest, he had not by so doing parted with the 
right of action, which he then had, and still has, 
on the breach of covenant; and that the title which 
he had/ when that -breach was incurred, wqs suffi- 
cient to support his declaration in the present action 
at law. If so, then the only remaining ground of 
this bill is, that the plaintiff might be subject to 
further suits, and to be doubly charged with the 
same cause of action. But the judgment recovered 
by the defendant in this suit would be a sufficient 
plea to any such action, at least for so much as 
should be recovered under it ; or if not, it would 
then be time enough to come into a court of equity 
for relief, when the only question would be an ap- 
portionment of the damages. 

Martin & Adam, for the plaintiff, objected to 
the plea, its total deviation from the acknowledged 

P3 practice 




Duke of 
Bedford 

v, 
Macna- 

MARA. 



CASES IN THE EXCHEQUER, 

practice, and urged, that the defence by plea is only 
allowed when any new fact is introduced by it into 
the case, in bar of the discovery sought, which the bill 
had suppressed, or where it falsifies any of the 
allegations of the bill. But here there is no such 
thing done, unless indeed the fact of Drury Lane 
.Theatre being burnt down be such a new fact. 
And how does that bear on this question? It seems 
to be as applicable to any other bill for any other pur- 
pose. If the plaintiff had not made out a sufficient 
cfl*e to entitle him to p. discovery, or had nj&fie it 
qut by misrepresentation, the defendant tfioukt 
have demurred. But the test of this plpa may be 
found in this broad question, Whether a dgfendmt 
at law, — threatened to be sued also by tfrosa who 
claim title to the legal estate in the premises which 
are the object of the suit, undpr an assignment qf 
the plaintiff, — be, or be not entitled, on a bill filed 
for a .discovery of the fact, to have ah answer, 
admitting or denying the existence of &ny such 
assignment, such fact being by no means accessible 
at law ? — That is the. object of this bill; and it 
alleges facts, which if true, are sufficient to induce 
a court of equity to grant such a discovery; and 
those facts are not denied by this plea. This dis- 
covery is necessary to the plaintiffs defence at law, 
for by it alone can he acquire the means of restrain- 
ing the damages recoverable by the defendant, 
within the proper boundaries of bis due share in the 
amount, which must not be mare tbtncpmmenftiF^P 
with the duration of his title since the period of the 
breach of covenant* In Com. Dig. (a) Oweaant 

(a) Tit. Covenant, B. 3. 

is 
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is said to lie in the assignee after an assignment* of l8 *4« 

the reversion. Duke of 

Bedford • 

It is only to defeat the defendant's action in macha- 
part, that this discovery is sought, lest by an action mara. 
for dilapidations previous to hfe assignment, he 
should recover damages for their continuance since 
that assignment, for which the plaintiff in equity 
would be answerable also to those entitled under 
it To that action a judgment recovered by the 
former would not be an efficient plea, because there 
is not a sufficient privity between the two parties. 
A judgment recovered by the particular tenant 
could not be used by a wrong-doer in bar of an 
action brought by the reversioner. If the defendant 
in this case, who had only a life estate, and not 
the fee in these premises, were permitted to re- 
cover unlimited damages, that is, its much money 
as would rebuild the premises, it would not exone- » 
rate the plaintiff from the further claims of those 
who are entitled, under him, to their proportion of 
them. The term too is not yet expired, and the 
plaintiff may yet repair before the termination of 
the lease. 

Qauncey, in reply, insisted that the fact of the 
total destruction of the premises by fire, at the 
period of that accident, was such a feet as it had 
been said not to be :~a flew foct, fluUtatinjg with 
the ground of the plaintiff's bill, connecting the 
defendant's title with the period of the breach of 
Mtmn#> apd therefore pleadable in bpr pf the 
dispowry 9QH§hk If necessary partiei tpe owittft} 

p 4 they 
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^ they Vhoirld have filed a-bill of~- interpleader. ; As 
to the argument of rebuilding before the expiration 
Of the lease, the circumstance of the premises 
having been already recovered by the defendant, by 
ejectment, disposes of that In all events, the 
defendant is entitled to some damages. 

[Wood, Baron. You have not averred in your; 
plea, that the defendant brings bis action only for 
damages up to the time of the assignment of his 
interest.] 

He cannot recover beyond the time during which 
he. can show himself to be entitled. 

[Wood, Baron. He may recover .up to the time 
of -bringing his action.] 

When the building was destroyed the defendant 
was entitled to the premises. 

• 
[Wood, Baron. That goes to the quantum of 
the damages only. The assignees have a right to 
bring their action for the continuance of the dilapi- 
- dations from the time that they became seized.] 

The defendant's main objection to the bill is, 
that the period of his bringing the action cannot 
affect his right to damages ; and that therefore he 
is not called on to answer the bill, which,' we con- 
tend, he has got rid of by the plea on this record. ; 



December i9. Thomson, Chief Barony having recapitulated 
the material parts of the bill, stated, that the 

object 
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object of it was to obtain a discovery of the deed 18 14. 
of the **d of November 1809, whereby it was DuKB OF 
said* that it would appear that the defendant had Bedford 
parted with his interest in the reversion of the ^ Ac ^\ m 
premises demised to the plaintiffs predecessors by mara. 
the lease of 1773, and by so doing bad incapa- 
citated himself to sustain the action at law for 
damages subsequent to that time. 

The plea upon this Record has certamly answered 
no part of the bill ; but it has stated, in bar of the! 
discovery prayed, that the demised premises had % 
been burnt down and consumed by fire in February 
1809, and that they have ever since been suffered 
to lie out of repair and waste, which is averred to 
be k breach of the covenant in the lease, and 
therefore, the defendant says, he has brought his * - 
action at law. 

Now the question for the Court to decide is, 
whether a sufficient reason has been furnished by . 
this plea for the defendant not having answered the 
bill. 

Certainly the action which has been brought at 
law would enable the defendant in equity to re- 
cover damages up to the time of its commence- 
ment, unless the plaintiff could clearly show that 
the defendant had previously parted with his in* 
terest; in which case he would only be entitled to 
damages up to the period of his having so done, 
and not for any subsequent breach of the covenant 
by the plaintiff continuing to permit the premises to 

lie 
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; ifo* fie out of repair and waste. Whatever light <fte 
defendant might have had io the premises be* 
fore be parted with his interest io the reversion, 
it is clear that die damages recoverable against the 
plaintiff, since that time, do not belong to Mamch 
mara, his assignees being entitled to damagse for 
the injury sustained by them since tfee accrual of 
their right to the reversion* The plaintiff therefore 
has a right to know how that fact is : and for that 
purpose be is entitled to see the de$ds by which 
the defendant -has transferred bis interest. We are 
of opinion that the bill must be answered, mid the 
plea over-ruled. 

Plea overruled* 



B&oughton 0. Dayis and The Attorney 
%£? General. 

Equitable T H £ plaintiff had filed his bill against fch$ 
<tamt of defendants, praying that he might be repaid two 
afeSn? *>™ <* *»* «* 500/. (odvwwd by b«a tp the 
crow hfthe *****&*** Dwte> 00 the security <tf ,ceiAMn tide 
ba^ds^onedeedv deposited in the plaintiff's bands) in pre* 
r p h iS 8 nSof to™** to * d«fct subsequently due to tt* Cww* 
knowing that for which aa tttfmt had isaued against Davis, and 
j«, Vmay tor under it the prorates conveyed, by those deeds bad 
d^oHhe t>«^ d ^^^ to ^^WW#^% that debt 

Crown, it not arafeWt .4pu»'t a » fsUffit. 
Quaere t—WbcihvflUjJi a deposit Jijr tjie Kind's debtor good in any *a»e afaiast 

The 
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The bfllsteted, that the plaintiff, who was Receiver t * 8 *4« 
Genera! of the Taxes for the parish of St. James, ^bqvwcos 
Westminster, having been applied to by the de- . *• 
fcndant Davis, who Was collector for the same attoriot 
parish/ to advance him money, to enable him to Gbmmal. 
pay into plaintiff's hands a balance of the amount 
of taxes collected by him for the year 1809* al- 
leging that be was then pressed by the Commis- 
sioners to inake up his accounts, which he could 
not do withdut assistance : — that (he plaintiff gave 
him receipts for those two sums, which he (the 
plaintiff) afterwards paid into the Exchequer, on 
the part of Davis, out of his own money, in due 
course, conformably with those receipts ?-~- and 
that to secure those sums the defendant Davis 
then deposited in the' plaintiff's hands the title 
deeds of certain freehold and leasehold premises, 
the property of the defendant, of which, by virtue 
of such deposit, the plaintiff now insisted that he 
had become the equitable mortgagee : — that Dmm 
when he so deposited the deeds was not a debtor to 
the Grown ; and that if legal -assignments had bean 
then made of the premises comprised in the said 
deeds, they would have been good against the 
Crowp : — and that the defendant Davis had con- 
tinued to receive the Rents and proftts'till the writ 
of Extent, m aid of the parish, had issoed. agdkHft 
mm. 

The answer admitted the material facts stated in 
thebffl. 

Home 
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_, ***** . Home & Richards, for the plaintiff The doc- 

BnouGHTON *" ne °^ *^ validity of an equitable mortgage, by 

v. deposit of title deeds, is now too firmly established 

Attobnw to neec * * e ri^ 011 of cases ; and if v^id between 

Gkneral. subject and subject, there can be no reason in Ipw, 

or justice, why they should not be good against the 

Crown. The only question in the case is, whether 

Davis had deposited the deeds with Broughton for 

a valuable consideration, and that the admission, 

and evidence put beyond all doubt There can 

be no question then between Broughton and Davis; 

it is entirely between Broughton and the Crown. 

These two sums have actually been, paid by 

Broughton to the' Crown, on the part of Daois f 

and in diminution of his debt. 

[Graham, Baron. It does not appear that Davis 
had received no other money from Broughton than 
these two sums ; he was returned in arrear for u 
much larger sum in the course of the same year of 
1 809 ; and how can we say that these two identical 
sums, which are said to be secured by the deposit, 
are precisely those which were applied to make up 
the deficiency of the first quarter only ?} 

At aU events the Crown's debt is reduced by - 
their payment; and Davis's original means are not 
lessened by allowing Broughton to be repaid the 
money to which he is entitled. 

Dauncey, for the Attorney General (Mitford 
8c Price for the defendant Davis) negatived the 
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general position, that in cases where a deposit of ^ .. _*8*4« 
title deeds to secure the repayment of money BBouoiwcfa 
.would be a valid equitable mortgage between v sub- * * 
ject and subject, it must also be so considered as 5ttor»«£ 
against the Crown: — Such a deposit does not Gwjibal 
always avail against the Crown ; and if it did 
generally, the relative situation of these particular 
parties would be sufficient to except this case. It 
was contrary to the duty of the plaintiff* office to 
accept such a deposit at all from a person in Davis's , 
situation with relation to him, even if he had not 
been told, as he was, that Davis was pressed to 
make up his accounts. It was then incumbent on 
him. to have given the earliest information to the 
Commissioners of the state of Davis's responsi 1 
bility, that the Extent might have issued instantly, 
by which the parish would have been spared be- 
coming accountable to Government for the further 
arrear, to be made good by a heavy re-assessment, 
But in opposition to his duty, and in breach of hia 
irust, he has, by -giving a false credit to Dams, 
enabled him to deceive the Commissioners; and 
the consequence has been this accumulated defal- 
cation. The Commissioners cannot but repose a 
. confidence in their Receiver; and indeed he is 
bound by the act of Parliaments^ not to betray 
that confidence, by lending his aid to envelop in 
secrecy the insolvency of his subordinate officer^ 
which it has directed him, on the first intim&Uop, 
to declare. When these accounts were tendered, 
Broughton knew there was an arrear of upwards 
of 4,oooA - . > . • 

{a) 43 Geo. 3, sect. 99. 

In 
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**** &* Ae case of The Kmg v. Snm{b\ m tide 

jj,^^^, Coort, an Extent was allowed to prevail against aft 

»- agreement for the sale of the defendant's estate, 

AtjSkott tboa ^ I* 1 " 1 of the P«t*a«e money had been paid, 
Gjbubau because the conveyance not having been executed 
the fee still remained in Win. And ia The King 
v. Benson (c\ the defendant's estates were ordered 
to be sold without regard to the deposit of Ms 
title deeds made to Meiers, Tomkins. 

Hume in reply, disclaimed collision on thg part 
of *e plaintiff ; and cofiteaded thaC there cOblA he 
no vrefl-foooded reasod precluding a Receiver 
General from advancing money to a Collector: 

(&) Bxoiax*— in the Excfisausa, about 1804. 
The Kmc v. Snow. 

In this case the defendant had entered into an agreement 
for sale of his estate, and had received part of hid purchase 
ttiney; a fte r tt aifl s as extent issued, and it was determined 
. that, as the defendant had net assented any conveyance the 
lee was in him, and therefore the agreement had no operation 
against the extent. 

(e) Excise— In <he Exchequer, about 1809. 

The King v. Benson. 

The defendant had deposited his title deeds with Messrs. 
l*omkins and Co. for securing money advanced by them at 
Ae time of such deposit; afterwards this extent issued, and 
she eslMte was otoeretr t& be rod wlfltotrt f ejgsrd w the chum 
of Met*r*.Taaxins, wto were osttsdettd to have lad n» lie* 
against the extent, shaikh they retained the tide^eads. 
Messrs. Tomkins and Co. afterwards filed a Bill in Chancery, 
which they suffered to be dismissed for want of prosecution. 

and 



Davis sad 

AnOMOEY 
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aiid thtft be bed do giiMter opportxinity r ofprdmot* a *M» 
lag a fraud under sanctkm of has situation, than any bkotokt^c 
other equitable mortgagee. * 

Di 

As to the clause in the act of Parliament, it is q\ 
sufficient to observe, that the Collector settles his 
accounts with the Commissioners, and not with the 
Receiver-General ; and if the money be paid to 
Government it can signify nothing by whom it bq 
advanced ; but had these sums not been advanced 
they would still remain due, and unpaid, and would 
swell the re-assessment to be levied on the parish* 
It has been paid to Government out of the Receiver's 
packet, on behalf of Davis, constituting a good 
consideration for an equitable mortgage, which is, 
in such case, as effectual as an actual legal mortgage. 

The manuscript cases cited are short, and ftot 
satisfactorily clear. In the first; the terms or na- 
ture of the agreement is not disclosed; nor tfftS it 
in a court of equity, as appears by the title ; and 
at law the plaintiff has no case, ' as we admit In 
the other case, the bill was 1 dismissed for want of 
prosecution. At all events this money has been 
bdn&juk lent by the plaintiff^ and on that fact the 
MJuity of this cade arises against the Crown, 

flfti«r«A*&s, Bmvn. tf frfceaAnilted tfcatthm 
w*» no tend on the pert ef the fMntiff, and if 
Ifeftl stolid tfe GMtsfderet} M a t&tAttiOfi tNuMetion 
o£twc£n pwvsce frKHvtwMiis^ iR) WxoB wkjh" a oepoBvc 
pevti! agafti*! fttaf ymom wHtoift mrtic#? But 
tafus 1 ft wa», M lettst WgMy pMMibit, ffoftr the very 
cteumsteflio* of the atuaifen «t tte party, that be 

might 
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*8*4« might be, or soon became indebted to the Crown, 

Bboughton **** ^ eTe ^ oge * fc wa8 peculiarly incumbent on the 
t>. mortgagee to haVe ascertained the fact by inquiry, 

Attorney 0r ** e mUSt ***** ^ e secu " , y at ^ s P^riL] 



General. 



Thomson, Chief Btoroh. It does not feem <b 
me necessary that we should enter into the general 
question, whether in every case, a deposit of title- 
deeds, to secure money lent, shall be cbnsidered 
as constituting an equitable lieti against the Crottii. 
From some cases, however, it seems that it cannot 
be so considered. 

But be that as it may; when we regard the 
peculiar circumstances under which this bill has 
been filed, there |s something of a gross com- 
plexion in the demeanor of this plaintiff, who comes 
into a Court of Equity and Revenue to enforce this 
claim under such circumstances. 

tn the situation in which he stood, it was his 
business, and his duty, to spur qn the defendant, 
and insist on his making good his payments; but 
when the Board call on him for bis accounts he 
appears to have duly accounted for the money 
which had come to bis hands ; but that is done by 
means of the Receiver-General haying furnished 
him with a voucher for the receipt of money which 
he has never in fact, paid. A question occurred, 
whether these sums, were included, in point of fact, 
in the amount d^bitpd to the Receiver-General, but 
l4t ms take it that they did, it was an unjustifiable 
ej)4?*your to sustain the apparent credit of this 

sinking 



General, 
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jinking man. The evil consequence of which is, that l8l 4* 
he is enabled to go on as collector to impose himself Bboughton 
on the Public as responsible, and he continues to d avi * ^4 
involve the parish, who might have been very Attorney 
considerably relieved if the Extent had issued when 
he first became unable to pass his accounts. But, 
upheld by the plaintiff, he is encouraged to plunge 
further in debt to the Crown, which but for that 
undue assistance he could not have done. 

What my brother Richards threw out is very 
material ; the situation of the defendant rendered 
it very probable that he might be indebted to the 1 
Crown : it was then the plaintiff's business to have 
ascertained whether he were so indebted, even if 
he had not really known the fact, and on that ground 
alone this deposit, as an equitable mortgage, ought 
to be vacated. 

My view of this case is, that the plaintiff can 
not enforce this equitable agreement against the 
Crown, even supposing, that under other circum- 
stances, such an agreement might have been valid ; 
and therefore I think we should dismiss this bill. 

GiMki am, Baron. I am entirely of the same 
opinion, and avoid, as my Lord Chief Baron has 
done, the question of general right in other cases 
against the Crown ; and though here it might be 
difficult to ascribe actual fraud, yet the plaintiff 
has certainly not come so fairly before the Court 
as to entitle himself to establish an equitable lien.. 
From the character in which he stood, it was his 

Q duty 
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B l81 *" duty to have given the earliest information of the 

„. defendants circumstances! and have protected the 

Davis and parish from an insolvent collector. He was a 

A.TTOH1CEY 

General, trustee for them, and they must ultimately be 
charged with the deficiency. The plaintiff has 
thrown a veil over the tottering credit of a man 
who was two years before in arrear, when the 
Commissioners might have taken this property, and 
therefore I think he cannot be entitled to the 
relief of the Court 

Wood, Baron, expressed himself of the same 
opinion. 

Richards, Boron. Such a deposit as has been 
contended for must in all cases be bond jide, but 
here the defendant must have known, at that time, 
that a debt was owing to the Crown, and therefore 
cannot be held entitled to retain the benefit of this 
equitable mortgate. 

Had it been an actual legal mortgage, if maid 
Jtde 9 a Court of Equity would have discharged it 
I fully concur in all that has been said for dis- 
missing this Bill. 

Bill dismissed. 

Dauncey having applied for costs; Home ob- 
jected, on the ground of the deeds having been 
immediately given up. But, 

The Court, as the plaintiff had stood on a point 
which he could hot sustain, awarded 

Costs for the Crown. 
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GRAYS - INN HALL. 



The Court this day re-commenced the Sittings 
after Michaelmas Term, 
it is understood that the; 
hold them here in future. 



after Michaelmas Term, in this Hall, and 1815. 

. . , 111 •■■ • ^ January. 

it is understood that they will continue to » v ■ 



MAN BY V.. CUKTIS. Tuesday. 

10th January. 

BILL by the Vicar of the parish church of^^S* 
Lancaster, for an account of tithe of hay, and all than fi ftr 

. J ' years old, 

Sfflall tithes. offered to be 

put in to 
prove a mo- 

Defendants, by their answer, alleged (as to nc y payment, 
hay in Bleasdale) that a modus of 5$. 7*/, was ft to have 7 
payable to the Impropriate Rector in lieu of tithe {Tneu* of™* 
of corn and hay. In support of the defence they tithey, » not 
offered in evidence a paper purporting to be a receipt evidence of 
for such modus, as far back as the year 1762, which ^£h *cus- f 
they would have established by the testimony of tomary pay- 
John Gardner, who deposed, " That he was soli- £>en actedof, 
* citor to the defendants, —that he received the J^JJ^ th 
11 receipt about five years ago, from George Par- defence of a 
" Atiuofi, formerly a defendant in this suit, — that £ cu^iSto 
" the same purported to be a receipt (dated 23 S^rti^o 
" November 1762) from James Smith, on the be- the receipt 
" half of Mrs. Tawnley, for the sum of 5* 7& what cha? * 
" received of Thomas Curtas, for a prescription ract j r ^ hc ^ 
" rent, and in lieu of corn tithes and hay in unless proof 
" Bleasdale, due to Mrs. Townky at Michaelmas fhe g ha?d. of 
a then past : — That he believed the receipt and sig- T ritl h n |' f °, r 
" nature to be of the hand-writing of the said James partygivingit. 
a 2 " Smith, ^S. B - 
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1815. " Smitk y and to have been signed on the behalf of 

Manbt " ^ e I m P ro P riate Rector of the said parish of 

v. " Lancaster." 



CuBTIS. 



Dauncey, Martin, & Heys, objected to the 
receipt being read, that being the defendant's own 
evidence, put in for himself, it did not come out 
of the proper custody ; — that it could not be per- 
mitted to affect third persons; — that there was 
no evidence of its authenticity ; and it might for 
any thing that was shown be a forgery; and that 
there should be proof of the money having been 
actually paid: the hand- writing must be proved, 
and it does not appear that witness ever saw Smith 
write, or had any means of knowing his hand- 
writing. 

FotManque & fVetherell submitted, that the re- 
ceipt was not offered strictly as a receipt to prove 
the payment of a sum of money against the plain* 
tiff, to whom it was due,- but merely to show that 
the plaintiff and his predecessors had stood by 
and submitted to a claim by a third person, adverse 
to their right Accounts and loose memoranda 
have been received in evidence, after a lapse of time, 
when it would be absurd to call for proof of hand- 
writing, and this is a transaction of a remote period 
of time. Such a paper must be considered of 
equal authenticity with a deed; and had a bond 
with ap indorsement been offered in evidence, it 
could not have been objected to. As to the cus- 
tody; it comes out of the hands of Parkinson, who 
was formerly an occupier in the parish, and con* 

tributor 
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tributor to the payment of the modus, and there- 
fore entitled to the custody of the receipt as his 
discharge for his quota. The paper is supported 
too by the evidence already given, that the payment 
has been continued to the present time. 

[Thomson, Chief Baron. The question is now 
on the admissibility of the receipt, and you cannot 
aid this paper by other evidence.] 

The, correspondence of subsequent payments is 
merely offered to show the paper to be genuine; 
the same rules which apply to a Rector s books, 
should also apply to a receipt where the evidence 
of its authenticity is deducible from the propriety 
of its custody. 

If this receipt be not admissible, the paper which 
was produced and received to prove the recovery of 
the Quaker's tithes in the year 1714, should not 
have been admitted ; that did not come out of the 
proper custody, which is that of the Clerk of the 
Peace ; nor did he attest its authenticity, nor the 
sheriff's officer, nor the magistrate who ordered 
the levy, yet that paper was admitted to be evidence 
that the tithes had been paid, and this document 
ought equally to be received. 

Dauncey, in reply, pressed the objections, That it 
did not appear in proof who any of the parties to 
the receipt were, or in what character it was given 
by one, or received by the other ; — that there was 
no proof offered that Smith was dead ; and that it 
would be most dangerous to admit such sort of 

q 3 evidence 
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1815. 



Manby- 

v. 
Curtis. 
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evidence so supported. He then referred to a 
caie memoriter (which had also been previously 
adverted to by Mr. Baron Graham in the course 
of the argument) where he said Mr. Justice Lt 
Blanc had rejected the same kind of evidence, 
under similar circumstances at Nisi Prius. • 



Thomson, Chief Baron. It seems to me that 
in order to decide on the. admissibility of this 
receipt, as it purports to be, we should first consi- 
der what is the nature of the evidence, and for 
what purpose it is produced. Now this paper is 
produced as matter of evidence, to show that in 
1762 a man of the name of Curtis did pay to a 
man of the name of Smith, a certain sum of 5 s. 7 d. 
, as a modus in lieu of corn and hay tithes for the 
township ofBleasdak; and it appears from the 
evidence which has* been read 4n support of the 
authenticity of this paper, that it was delivered to 
the witness, who was solicitor for the defendant, by 
the defendant himself. Where that defendant got 
it does not at all appear ; be is indeed stated to 
be one of the occupiers of lands in Bleasdale, for 
which township the tithe of hay is claimed by the 
present plaintiff. The holder of the receipt appears 
to have been an .occupier, because he received it in 
that character, but it seems to be unauthenticated 
in any way whatever. There is no evidence who 
Mr. Smith was, nor any evidence (which- 1 bold to 
be extremely material) that that Smith is dead ; 
for, though this is fifty years ago, without evidence 
of his death, it is not to be presumed that this do- 
cument can be substituted in lieu of the evidence 

which 
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wbfckSmith himself could give ; therefore it seems to 1815. 
me to be essential that you should prove that Smith M ^ BY 
is now dead. I take it to be so in all the cases of ». 
vicars tjooks ; because, supposing a vicar to be alive CuR1M * 
who has made entries in his book, his entries are 
then no evidence; he must be called to prove that he 
has "received the sum stated. There certainly have 
been cases where former vicars' books have been 
found in the possession of a succeeding vicar, be- 
tween the time of Cka. the II. and Geo. the II. when 
a man might fairly be supposed to be dead. There 
is a case in 3d Gwillim 847 (a), in which the book of 
a collector of tithes in 1 079 was held to be evidence 
in 1 753, because it was not reasonable to suppose the 
collector was then alive, and that ground, I con* 
ceive, was enough. Without going farther into the 
question, how far this receipt was authenticated, and 
whether the money was received for the impropriator, 
certainly better evidence than this might have been 
produced ; for if this sum was actually received* 
the person who has given this receipt was the col* 
lector, and even supposing him to be dead, they 
might have produced his account with his principal, 
and legitimately shown that he had charged him- 
felf with the receipt of this sum, and upon that 
ground it would have been evidence ; but, at pre- 
sent, it seems to me that this document is not so 
supported as to make it evidence of that for which 
it is produced. 

Or aha m, Baron, I am of opinion, *bat upol 
the face of this instrument it cannot be received 
%& en&nee. There is something necessary to 

(a) Jones v. Waller. 

Q 4 be 



Curtis. 
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1815. be introduced as subsidiary evidence, and which 

Manby mU8t ^ t ^ ie sub) 6 ** °f independent proof; but 
v. J have not one single tittle of evidence before me 
in this cause that seems to me to be satisfactory 
upon the head of that introductory evidence ; the 
only fact I am aware of is, that this instrument 
came out of the hands. of a person of the name of 
Parkinson, who was formerly a defendant in this 
cause, and by him it is put into the hands of the at- 
torney in this cause. That is the single fact ; then the 
only question is, what this instrument is ? It purports 
to be a receipt given in the name 6f Cartas, which 
we are told means Curtis; it is stated, that Parkin- 
son was one of the contributory persons to this 
modus, and that it was properly in his hands. 
Now there is no evidence that Thomas Parkinson 
was ever an occupier in Bieasdale; but suppose 
that difficulty to be got over ; this is said to be 
a receipt to James Smith; now what do we know 
about James Smith? It appears to be a receipt 
for 5*. yd. and that James Smith has signed this 
receipt, and I will hardly say it purports to be 
a receipt of the date of 1 762. I think it is impos- 
sible, upon looking at it, to suppose that it was so 
dated* ; and the Court ought to be satisfied by evi- 
dence that it was a receipt given in 1762 ; but I 
will allow even there, that if this receipt was given 
in 1 762, it is extremely doubtful whether this is evi- 
dence, supposing it to be so far authenticated. There 
is, however, no evidence to prove that Smith ever was 
the agent, or whether he is not now living ; and, for 
any thing we know, James Smith might have come 
• The date appeared somewhat paler than the rest of the 

Writing. 

forward 
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forward and given his evidence by deposition. I % 1815- 
by no means accede to the proposition of its being maksy* 
upon a footing with an ancient deed where possession » 
has been had, and where there is proof undeniable CuBTI * 
of that possession ; for such receipts might be fabric 
cated daily; but it is impossible for a Court to 
ascribe authenticity to instrument? of this sort I 
am perfectly dear, without referring to particular 
cases, but on the general principle in all cases of 
agency, that where the act of the agent is die act to 
be proved, in order to constitute the proof, the Court 
will always have reasonable evidence of the agency, 
and that the person is not living. Where else 
was the anxiety of Mr. Justice Le Blanc? Such 
inquiries would only perplex the mind with anxious 
search; we should be looking for ancient usage, 
and overlook the broadest principle that was 
ever laid down. I cannot bring my mind to con- 
sider this unsupported document as admissible 
evidence, and therefore think we should not receive 
it on the present occasion ; and if my opinion is 
overset, it will lead me to be extremely modest with 
regard to my own opinion, after the many years I 
have sat in a Court of Equity. It certainly is a 
question of great importance. 

Wood, Baron. I am also of opinion (hat this is 
a question of the greatest importance; for if this 
receipt should be rejected as not evidence, the con- 
sequence will be the subversion of aH moduses. A 
person who pays a modus can show no other tide 
than his receipt A modus is an immemorial pay- 
ment in lieu of tithes. The whole proof of it must 
depend upon parol evidence, and upon no better 

evidence 
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iSig. evidence can a man preserve his modus, than by 
Manbt showing bis ancient receipts, whioh are his title 
v. deeds, for no other can he have to establish his 
Curtis, right; therefore in these cases I conceive that re~ 
peipts stand upon the same principle, and upon the 
same footing with deeds. I admit that payment 
must be proved: that is the general rule; hut 
that rule does not apply to real estates or to 'title 
deeds. Now it has heen rightly said,. that if this 
had been an ancient deed, and upheld by tapg 
possession, it would be admissible in evidence.— r I 
will try it by that rule, and see, first, whether there 
is any actual proof of payment on which this receipt 
can be bottomed. It has heen proved by Aitisley, 
that for many years the modus had been paid. Then 
it is bottomed in possession. The next question 
is, What is the age of k? for had k been a modern 
receipt, 1 agree it would not be evidence. Twenty 
years is now held to be sufficient, but this receipt is 
more* than fifty years old ,' then if it had been a deed 
wsould it not have been received in evidence ?. most 
certainly it would ; and a receipt in this case is also 
evidence of title. But then it is said, it is not suf- 
ficiently authenticated, for want of being shown to 
have come out of the proper possession. Is it not 
sufficiently authenticated, if it is proved to come out 
of the custody and possession of a person who has 
lands, in Bkasdak? and it does come out of the 
hands of a defendant who resided in Bkasdak : 
If it comes out of the custody of any one of (he 
occupiers, it comes out of the proper custody, be- 
cause all of them could not have it ; and when deeds 
come outi>f the proper custody do you ever inquire, 
whether any of the subscribing witnesses are living? 
,10 No; 
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No ; you give credit to the execution of them, whe- t l8l 5- 
fther the witnesses are living or dead ;— Now here is Manby 
a man giving a receipt fifty years ago; Unnecessary * 
in such case to prove that he is living? or is it any UBTI * a 
objection to a deed being read, that the witnesses 
have not been proved to be dead ? It certainly is 
not so in modem cases ; all must be presumed to be 
riieet sdemmter acta. Had this receipt been 100 
years old, would it be necessary to showwho&nj/A 
was,arwhoMrs.7b00n&9was? Where an instrument 
is of so great an age you always give credit to what 
the thing purports to be, and this purports to be a 
receipt from one Curtis, (and what could he have 
to do with it, unless he had some connection with 
Bkasdale?) for the sum of 5*. jd. (which sum has 
been proved to have been subsequently paid in lieu 
of the tithe of corn and hay ;) end that is the modns 
now set up. It is in proof, therefore, that he ac- 
tually paid such a modus due at Michaelmas then 
last past, said due to Mot. Towmleg, who appears, 
1 think, to have been the impropriate Rector, and it is 
suctioned by full authenticity. But then there is 
another, objection, that the date may have been put 
to itata different period from the time of payment.; 
whether it is the same ink, or whether the effect has 
been produced by rubbing, I cannot tell, but the 
character of ttelwnd-wri^ On die 

urinate, £ think, there is 00 dpofat at all about its being 
a genuine receipt, and of the date which it purports 
to be. Now let us be consistent with ourselves; we 
admitted the Quaker's paper, jnd iwhy ? Because we 
conceived it came out mf the proper custody, and 
I conceive this to be of the same nature, k is 
evidence of title • and Ijatn siselbai if ancient re- 
ceipts 
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l8l *» 

« sr^ — ' ceipts cannot be produced in evidence there mufet be 

Manby an erM j f title. Upon these grounds I think this 
Curtis, document is a muniment of title, and ought to be 
received in evidence* 

Richards, Baron. This question is new, and in 
many points of view, is a very important one ; but, in 
my judgment, it does not seem to me to be of great 
consequence in this case. I have no doubt that re* 
ceipts in many cases are not only admissible, but that 
they are evidence of a very strong nature. The ques- 
tion here is, whether the receipt now produced is evi- 
dence to be received ; and let us see how it stands. It 
was produced by the solicitor of one of the defend- 
ants five years ago, he himself being dead, so that in 
fact it is no more than the production of it by the de% 
fendant himself, if he were now a party to the cause. 
Then it comes to this/ whether 5 s. yd. has in point of 
fact been paid to the Rector of the parish, in lieu of 
tithe of hay. The defendant in the cause produces 
the receipt in question, and I wish to ask, whether, 
if this had been a bill brought by the Rector, that 
would have been quite a sufficient answer. Suppose 
the Rector had said, I am entitled to the tithe of hay 
and corn and the defendant says, true, you are, but 
I have pud for hay and corn an annual customary 
payment, and I produce to you a receipt in the name 
of James Smith; now, would that receipt have 
bound the Rector, without stating something more ; 
without proving that it was a receipt given, by the 
Rector, or some person authorized by the Rector to 
give it ? Would it be enough to say, I have a receipt 
— •! am the occupier — I am the person whd paid- 
end, I am the person who is now called upon to 

p*y 
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pay tithes in kind ; but having paid this sum in the 1814* 
shape of a modus, I give evidence by your receipt; Manby 
for the money that I have paid it as a modus. v. 
Now I conceive it impossible to make tliis receipt CuBTIS * 
evidence against the Rector, without proving that it 
had been received by the Rector himself, or some 
other person by his authority; there is not the 
least evidence of any such thing ; and it is infinitely 
more strong as against a third person. I am wil- 
ling to concede, that a receipt may in some cases 
be evidence of the title of a person who claims the 
advantage of a modus, but still it is very different 
from the case, of a deed ; a deed, when executed, is 
complete and conclusive ; but a receipt is only evi- 
dence of a payment, and how can it be produced as 
against the Vicar. Here he puts in an endowment, 
and the occupier says, you have not in fact received 
tithes of hay and corn, but another person has, and- 
I have paid it, sub modo, to him. Then the person 
supposed to have made this payment, or whose co- 
occupier is supposed to have made this payment, 
produces this receipt, and asks the Court to conclude 
the Vicar, because he produces a receipt given by 
somebody, nobody knows who, to somebody, nobody 
knows who, and on behalf of somebody, nobody 
knows who. I have no ground to presume that 
Mrs. Toamky was the agent of the Rector ; and 
he view I take of this case is shortly this, — Here is a 
receipt given by somebody, who is not stated to have 
received it. from the Rector, by a person who may.be 
living, and who, if living, must necessarily have been 
examined as a witness, Because it is, after all, a 
feet that might be proved by him. You do not 
say that he is dead, and if* he is living, he ought, * 

beyond 
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beyond all question, to have been examined, for 

it would have been better evidence ; and that is 

* 

the difference between this case and that of deeds* 
The man himself should be called, and if he can* 
not be called, you must prove his hand- writing : 
and even then you must account for the maimer in 
which the writing has come into your possession, 
and under what circumstances it has been left with 
you ; but here it is produced merely as a naked 
paper, without the least concomitant circumstance to 
show its authenticity. I therefore concur with my 
Lord Chief Baron, and my Brother Graham, that 
this evidence ought not to be received. 

Evidence rejected. 



PltEVOST v. Benett. 

THE plaintiff, Vicar of Tirbury in the county of 
Wilts, filed a bill for an account of tithes, and the 
defendant in his answer set up a modus of 31/. 
for every cow, and 6d. % for every calf immemorially 
payable to the Vicar 'bf the said parish, in lieu of 



January 16th, 

* * ' 

Where a de- 
fendant in his 
answer states 
that a modus 
has been im- 
memorially 
paid to the 
vicar in lieu 

of tithes, and tithe of cows, calves, and milk. 

the vicarage 
be shown to 
have been 
established 
and endowed 
within Uttu 
qflegalme- 
iwry, the 
Court will, 
notwithstand- 
ing the modus 
be so incor- 
rectly laid, 



On the hearing of the cause, the plaintiff pro- 
duced his endowment, by which it appeared that 
the vicarage had been established and endowed 
within legal mem 017; and on that being shown, 



PVetherett & Spence objected, that the modus, as 
laid, was untrue, and could not be supported, on the 
restated for principle, that where a vicarage can be proved to have 
SuhT woeto been cndow * d witfHA time of memory, a defence of 
try the true modus, if an immemorial payment in lieu of tithes has been proved. 

an 
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in immemorial payment to the Vicar in lieu of tithes 18 1 15. 
totally fails, and the plaintiff is therefore entitled to p RRVOaT 
a decree. They relied on that doctrine having been *. 
now fully established by a very recent decision of Bemex * 
the Master of the Rolls, ii\ the case of Scott v. 
Smith (a), where the modus pleaded, and objection 
taken to it, were precisely similar with the pre- 
sent ; and his Honour held, that, though on the face 
of the modus as laid, there was no defect whatever j 
yet, (as the immemorial existence of it was disproved, 
by the fact of the vicarage having been established, 
as well as endowed since the year 1367, after the 
time of legal metpory, notwithstanding he admitted 
that such a payment might have been previously 
paid to the Rector, and that a specific endowment 
of the tithes covered by it would only operate on the 
modus,) the Court had no power to recast the de- 
scription of it as given by the defendants, and there* 
fore he decreed for the plaintiff, with costs. 

[Graham, Baron, apprized the Counsel for 
the plaintiff, that the case of Uhthbff v. Lord 
Huntingjkld(b) which had been decided some 

time 

(a) 1st Ves. & B. 14& 

(b) Uhtboff v. Lord Huntingfield. x6 July 18 11, 

Bill by the Rector, of the consolidated parishes of Hunting* 
fidd and Cookky, for tithes Answer, a modus, or annual pay- 
ment of 7*. from time, &c. payable yearly 011 Lammas Day, 
old style, by the occupiers of the said lands, called Hunting* . 
field Parky to or for the use of die rector of the m&parahei 
for the time being, in lieu and full satisfaction of all and all 
manner of tithes. — Objection, That the parishes having been 
proved to have been recently consolidated, and the rectors, 
predecessors of the plaintiff, to have been rectors of the parish 
of Huntingfield alone, the modus could not be proved as laid. 

But 
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time ago in this Court, involved a question which 
bore on the present objection ; and that an issue had 
been decreed there, to try a modus varying from 
that which had been set forth in the defendant's 
answer.] 

Dauncey k Daniel insisted, that notwithstanding 
the modus might in that respect be improperly laid, 
(an error into which they submitted they had been 
led by the plaintiff having kept back his endow- 
ment) they were still in a situation to pray the 
indulgence of the Court in their assistance, as they 
had fairly stated their ground of defence, which 
was a modus, and that was all that was required. 
They relied, therefore, that the Court would permit 
them to re-state their modus, and frame their issue 
agreeably with the fact, and not restrict them to 
the terms of the answer. 

It was replied, that such an indulgence would 
abolish all necessity for correctness of pleading, 
and would be a precedent for permitting a defend- 
ant in aU oases to allege one thing and prove 
another. If it could be allowed at all, it must be 
only by way of amendment of the answer, on mo- 
tion for that purpose; and if it be decided that the 
Court may interfere to help a defendant in such a 
case as this, they will enable him to obtain on a 
hearing, an advantage which would probably have 
been refused him on a motion for leave to amend. 

But the Court directed an issue agreeably to the fact, 
and allowed it to be framed to meet the inquiry, Whe- 
ther the payment had been immemorially made to the rectors 
of the parish of HutiHngfiddf 

Thomson, 
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'. Thomson, Chief Baton. It does not appear to 1815. 
me, that any such evil consequences as have been p 
apprehended will be likely to ensue from our de- «. 
riding that we will aid a defendant in such a case Bbnbtt * 
as this. It will be sufficient to decide on those 
supposed cases when they occur. 

The present question is, whether the Court wilt, 
notwithstanding the mislaying of the modus by the 
defendant in his answer, direct an issue according 
to the truth of the case, where the mistake does 
not, in point of fact, materially affect the substance 
of the defence. The evidence of living witnesses 
establishes an immemorial payment, until the con- 
trary is proved. If the plaintiff had stated his case 
as it was, namely, a title by recent endowment, 
the defendant. would have been entitled to file a 
supplemental answer. In the case before the 
Master of the Rolls, which has been cited, there is 
this material difference : there, there was a state- 
ment in the bill, that the endowment was subse- 
quent to legal memory; and the defendant had 
intimation enough of the ground on which the 
plaintiff meant to proceed before he was called on 
to answer; there was therefore no surprize. It 
does not appear that the case of Uhthoff v. Lord 
Huntingjield was before his Honour ; and I do 
not think that that case can be distinguished from 
this in principle, 

Graham, Baron. There is this difference be- 
tween this case and that before the Master of the 
Rolls : The defendant here had no notice of this 

R endowment 
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ifl*5- endowment until the hearing; fend had the plaintiff 
Prevost stated it before, the defendant would deafly have 
▼. been at liberty to amend his case. Though I 

BsitsTT. ^.^ ^ ca<g€ - g eS9en tialiy ti*e same as that before 
the Master of the Rolls, yet I cannot also but think 
that if his Honour had consulted us he would 
have been of a contrary opinion there ; nor do I 
see any dangerous consequence to arise from the 
Court's extending this indulgence to the defendant* 
as it requires merely, that the substance of the 
defence be stated; and the form is immaterial. 
Mitchells. Rabbitts(*) is another authority, which 
might have shaken the opinion of the Master of 
the Rolls. We must therefore altow this defence 
to be varied in the matter of form, and the more 
particularly as the defendant has been led into the 
error by the statement in the bill. 

Wood, Baron. I collect this principle from the 
cases: where a substantial defence is stated the 
Court will put it in a way to be tried. The sub- 
stance, is the immembriality of the 'payment — the 
form, to whom it has been paid. Uhihoffv. Lord 
Huntingfield is precisely the same as this in 
principle ; and we have also had a late cade (f) 
directly in point, where the modus was stated to 
have been paid to the Vicar from time immemorial 

(*) The Report of this important case will be 'given ia* 
future number. — It is at present postponed only until the 
judgment of this Court shall have been revised by the House 
of Lords, where an appeal from that judgment is now lodged. 

( f ) His Lordship is presumed to allude here also to the osirt 
of MitcheU v. RabitU, before cited. 

under 



Benjett* 
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under the same circumstances. The case before ^ l %*5- 
the Master of the Rolls differs from this, from notice p RBV0ST 
having been there given to the defendant of the t>. 
plaintiff's endowment. J think, therefore, that we 
should consider this as a mere informality. 

Richards, Baron. 1 concur — because I think 
the Court 19 not tied up from exercising a sound 
discretion ; though it is certainly of importance that 
the pleadings should be sufficiently accurate. The 
defence in this case is a modu9 payable to the Vicar, 
and the defendant does not put him on proof of his 
title. The defendant might certainly have put in a 
supplemental answer in this case ; and I cannot see 
any advantage which would have arisen to the 
plaintiff if this defence had been made by such 
supplemental answer. If nothing had been here- 
tofore decided on this question, I should have 
thought the defendant entitled to this indulgence, 
unless an uniform series of decisions to the con- 
trary compelled me to bend to them ; but here 
there is one case cited of a decision in another 
Court, and another in this, and they certainly are 
essentially in opposition; but I think the good 
sense of the case is in favour of this defendant I 
never knew the objection made at the Rolls to 
have been taken before ; and it must frequently have 
happened that the pleadings were open to such a# 
objection. 

END O* 1 THE MTTINfcS AFTER MICHAELMAS T£KM« 



*2 



( 242 ) 

REPORTS 

OF 

CASES 

ARGUED AND DETERMINED 

IN TRX 

COURT OF EXCHEQUER. 



Hilary Term,— 55 Geo. III. 



1815. 



Christie v. De Tastet. 



ssth junu'X THE plaintiffs, who were, underwriters, had filed 

Tbe Court an original bill, and bill of revivor for discovery, 

Special cause anc * an injunction to restrain the defendants from 

against di«- proceeding at law against them, in actions brought 

mission of a r . ° .. . r* r»» i ~ 

hill, unlets on certain polices by De Tastet, in the year 1 807, 
"^i|JS- to which some of the defendants at law had pleaded 
cd to be shown alien enemy, and the Statute of Limitations. They 
given to the then filed the original bill, and obtained the com- 

pl *A r^ r mon i n J unct * on * OT ^ ant °f an swcr. Some of the 

tion filed on plaintiffs dying, De Tastet obtained an order to 

causeYhewn dissolve as against them, unless their representatives 

against dis- should file a bill of revivor within a limited time. 

missing bill is 

irregular, and The suit was subsequently revived, and on the 27th 
SdeHt U on Wi11 J anua Hf * 809, De Tastet put in his answer to both 
motion, to be bills, and obtained the usual order nisi to dissolve, 

taken on the . A 

file. but 
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but on cause shewn, on the 7th of February the in- ^in- 
junction was continued until the coming in of the. Christie 
answers of the other defendants. In this state of »• 

the cause, on the 28th of November last, De Tastct De Tastet " 
obtained an order that the bills should be dismissed 
as against him, unless cause should be shewn on or 
before the 21st of December following, the plaintiffs 
having (as he urged) taken no measures to pro- 
cure the answers of the other defendants being sa- 
tisfied with the operation of the order of the 7th of 
February for continuing the injunction. On the 
13th of December the defendant obtained another 
order for dissolving the injunction against such of 
the plaintiffs as had become bankrupt, or had died, 
unless their assignees and representatives should 
revive within fourteen days from the date of the 
order. 

On the 21st of ^December (the day for shewing 
cause against the dismissal of the bill by the order 
of the 28th November) the plaintiffs instructed 
counsel to shew special cause, but as they had not 
given the defendant previous notice of the cause 
intended to be shewn, (although they had given 
notice generally that they intended to shew special 
cause) the Court refused to hear it op that ground ; 
but, as matter of indulgence, in consideration pro- 
bably of its being a point of practice not generally 
understood, they enlarged the order till the 23d of 
January, directing notice to be given in the mean 
time to the defendant of the cause meant to be shown. 
The Court on that day disallowed the cause, and 
made the order to dismiss absolute, with costs to the 
r 3 defendant 
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1815. defendant In the evening of the same day the 
c 1 " ' plaintiffs! to save the bill, filed a replication. 

De Tastet. Martin now moved that it might be taken off 
the file for irregularity ; insisting, that no cause hav- 
ing been shewn, the order made itself absolute, 
and their bill was out of Court,— that by their thus 
filing a replication (although their bill professed to 
be for discovery) if not taken off the file, they would 
derive 1 the 'benefit of gaining time by an irregularity, 
and such a proceeding would become a precedent ; 
and whenever ineffectual cause should be shewn, a 
replication would be filed, and plaintiffs would not* 
jn future, be able regularly to dismiss a bill 

Dauncey on the other hand contended that the 
order to dismiss had been irregularly and impro- 
perly obtained in the first instance ; and, admitting 
the incorrectness in point of practice, of not having 
given notice of the cause intended to be shewn by 
them, he submitted that the dismission of a bill, 
and dissolving an injunction obtained for want of 
answers, before those answers were put in, and that 
by such an' order as this (which, he said, had been 
turreptitiously obtained), would be an anomaly. 

JPer Curiam. — The want of answer would have 
been good cause to have shewn against the dismission 
of the bill ; but the present replication is clearly ir- 
regular. The plaintiffs might have made an original 
motion to retain the bill, which would have been 
the prqper course* 

Motion ordered. 
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Morris v. Herbert. Tuaday. 

rv ^ -31 January. 

TAUNTON, W. E. now showed cause against * y * 

a rule obtained last term by Holt, to set aside the the b^yof 
writ of quo minus, recently issued in this cause, for f ^^J^^ 
an irregularity in being tested in the name of Sir the writ itself 
uirchibald Macdonald. He submitted, that, aa the subversive of 
writ itself was correct, an immaterial inaccuracy in and P subse-* 
the mere copy of a process, calculated only to bring quent pro- 
a party before the Court, was no ground, for setting cct inss * 
aside the proceedings. Similar objections have been . 
evqr- ruled. In Steel, v. Campbell (a) the notice at 
the foqt of a copy of process, tested the 28th of 
ftoyemb€r % in the 49/i year of the King, required 
the defendant to appear on the 20/A of January, 
1808, and the Court holding the mistake to be im- 
material and harmless, refused to set aside the pro- 
ceedings. Here the informality is not calculated 
to mislead, and is less absurd and material than the 
error ip that c»6e, 

On the other side it was said, that as a defendant ' 

derived his knowledge of the correctness of a writ 
solely from the copy served, it was necessary that it 
should be perfect ; and if it were defective it must 
be inoperative. 

Thomson, ChiqfBarofi. The real ground of 
objection here is, jthat if the original writ be correct, 
this is not a true copy, and that objection is con- 
clusive. 

Rule absolute, with costs, 
(a) 1 Ttmu 434. 
B4 
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1815. 

* v ' 

tiluw. Dawson * The Duke of Norfolk. 

Exercise of 1 HIS was an action brought on a feigned issue* 

common for ty w *y of appeal from the determination of the 

Sa/iwTnty Comm i«anei» under an act for inclosing lands in 

years, is not the parish of Greystoke in the county of Cumber- 

such an ad- 1 - ? , „ J 

ver»e enjoy- """*> to ascertain the extent of the right of common 

r u e thorize*l!e cIaimed bv the P laintiff in res P«<* of his customaiy 
presumption tenement in the manor of Matter dale. 

of a grant, if , 
circumstances 

t treSng The terms of the issue were > Aether the plaintiff 
trespass ap- was entitled to common on the waste of Hutton 
e^ent r ofthe C &>% beyond the limits of that part of it called 
common,want JVestermelfell. 

of fences, or u 4 

any other 

maTi^ideMt Jt was tried a* the last Carlisle Lammas assizes 
attributable to before Mr. Justice Bavlev. ' 

encroachment, * * 

or cause de 

wina sc The plaintiff's witnesses, some of whom were 

very old, proved acts of exercise of commonable 
rights, by him and his ancestors, as far back as 
living memory extended, by turning their cattle on 
parts of the common which were not within the 
limits of WestermelfeU, and they were seen depas- 
turing thereby the witnesses on many occasions. 

On the other side they put in a judgment on a 
verdict found in the year 1665, byaspecial jury 
after a view, denning the right of the customary 
tenants of Matterdale, by which their right of com- 
mbn' on Hutton Soil was restricted to the limits of 
JfesterrmlJeU. That restriction was also further 

established 
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established by a similar verdict in a cause of the t 18 15. 
tenants of Matter-dale, against the Lord of the Dawsoh 
Manor of Hutton Soil, on an issue as to their right v- 
mWestermelfeU and Redmire, directed by theCourt £jJJJJ. 
of Exchequer, on a bill filed by them against the 
Lord, to enjoin him distraining on their cattle com- 
moning on Hutton Moor, JVestermelfeU and Red-* 
mire, and which was tried at Carlisle, before Sir 
Thomas Powell, in 1685. 

At Nisi Prius, the Judge told the Jury, that 
he was of opinion, that, the evidenee on the part 
of the plaintiff was not sufficiently strong to war- 
rant the presumption of a grant in his favour, sub* 
sequent to the period when his right of common 
had been defined by the former verdicts ; and that 
he thought the usage put in proof by the plaintiff, 
must be considered by them as referrible to. en- 
croachment only ; and the Jury returned a verdict 
for the defendants. 

Last Michaelmas Term Scarlett obtained a rule 
nisi for a new trial, on the ground of a misdirection 
of the Judge. 

Topping, Raine, & Litttedale, now shewed cause; 
insisting, that the case had been fairly and properly 
left to the Jury on the facts in evidence. The 
learned Judge was not bound to direct the Jury to 
find a new grant conclusively. He told them, .if 
they should find that the plaintiff had a right be-r 
yond the limits of JVestermelfeU, they were to. 
ascertain how far that right extended. The plain- 
tiff could only establish a right of common on 

Hutton 



Uawbon 

0. 

Duke of 
Norfolk, 
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1 ^i» Hutton Moor generally, by very strong evidence 
of such an adverse exercise of it as might be 
deemed an assertion of an independent claim, and 
would be considered worth being noticed by those 
whose interest it affected : and not such an enjoy- 
ment as this on so extensive a waste as Hutton Soil, 
covering 3,500 acres, from which the defendant 
could not have driven the plaintiff's cattle entirely, 
as he had a right of common on that pait of it 
called fVcstermelfdl ; and there is nothing to pre- 
vent cattle straying all over the common. The 
limits of the three districts, Hutton Soil, Redmire, 
and JVestermelfcllj are certainly not ascertained, 
but the onus of shewing the boundary lay on the 
plaintiff. 



As to a subsequent grant, there are no traces of 
any such thing; and certainly the exercise of right 
relied on by the plaintiff is not sufficiently cogent 
to constrain a presumption , of one, but is more 
reasonably referrible to usurpation, license, or vici- 
nage ; there can be no reasonable ground therefore 
for a new trial. The Judge has expressed no dis- 
satisfaction with the verdict There has been no 
misdirection in point of law ; and the direction and 
the finding are not inconsistent with the evidence in 
the cause ; on the contrary,. if it had been otherwise, 
we should have tendered a bill of exceptions. 

Scarlett & Richardson, in reply, observed, that 

the foundation of the motion had been avoided in 

argument, which wae not, that the Judge was bound 

to have directed the Jury conclusively to presume 

09 a grant 
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a grant, but, that he should have left it to the Jury 16 15. 
to havei so done, if they thought proper, and if the D AWtolt 
plaintiffs evidence would have justified such a pre- v. 
sumption ; and that he should not have directed JSwrcauL 
them expressly the other way, as he had done, 
giving too much weight to the old decision, and too 
little to the plaintiffs evidence. 

The whole proof of enjoyment and boundary 
was entirely and strongly in favour of the plaintiff. 
The Commissioners never have defined the limits 
of what they called fVcstermelfcll^ and therefore 
We were under the necessfty of framing the issue 
generally, as to the right beyond the limits. At 
all events we gave evidence of exercising a right of 
common on certain spots where We$term$lfeU cer- 
tainly did not extend, whatever might be its limits. 
They put in a map, which they did not prove ; and 
we were entitled to presume Wtstermdftll ex- 
tended to parts of this tract of common which they 
could not show to be without the boundary. Mr. 
Justice Bailey was struck with our evidence of eri r 
joyment, which, had the document produced by 
them not interfered, would certainly have been held 
sufficient to have given us a verdict; but the record, 
although one hundred and thirty years old, a period 
within which a subsequent grant might most fairly 
have been presumed, and another difficulty which 
occurred to his Lordship of a customary, tenant 
being incompetent to receive a grant; determined 
liim the other way. 

But a customary tenant certainly ttrity receive a 
grant, as a grant to him would be considered a 
grant to the lord; and the tew would enforce it 

against 
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1815. against the grantor, as a grant to the customary 
D tenant through the medium of his lord. The learned 

v. Judge observed, "the Counsel for the plaintiff, say, 
Duke op u ^ to the usage without TVestertnelfell, there may 
" be a grant ; but there can be . no grant to the 
" tenant; it must be to the lord ; but if there was 
" such a grant, it must have been by deed, and there 
" would probably be some traces of it." But surely 
no one can suppose that the* rule of law, which 
authorizes the presumption of a grant after twenty 
years possession, conscientiously requires to be 
supported by the fact of an actual grant having 
ever existed. It is in itself a fiction, created for the 
sake of peace and security, that by so long an 
'enjoyment disputes may be obviated. But when it 
was pressed on the Jury, that the feeding sheep be- 
tween KettyMire and Tarn Moss, indisputably out 
of the limits of JVestermelfeU, and, in one instance, 
herding milch cows even beyond Redmire l were 
sufficient to enable the Jury to presume a grant, the 
Judge observed, that such acts might be attributable 
to encroachment. But if they had origin in en- 
croachment, it would be an adverse exercise of right, 
and would authorize of itself the presumption of a 
grant, and for that reason also there was here 
a misdirection on the evidence. In Campbell v. 
Wilson, (a) the Court held that a grant might be 
presumed from twenty years enjoyment of a right 
of way, although six years before the commence- 
ment of such a right all former ways had been 
extinguished by Commissioners under an inclosure 
act Lor&.Ellenborough, on a similar question in the 

(a) 3 Bast 394. 

Court 
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Court of King's Bench, attributed to Lord Kenyon, *8*5- 
the emphatic dictum, that, rather than disturb a j) Awaov 
long enjoyment, he would presume twenty acts of v- 
Parliament (A J. Holcroji v. Heel(c) was a very So"olL 
strong case of presumption, because the grant 
presumed was of a right of market, which must 
have proceeded from the Crown, and would there* 
fore have been of record. 

4 

Thomson, Chief Baron, It is dear, that in 
1685 no suc h right existed as is now claimed by 
the plaintiff ; and if he has any such right it must 
therefore have been acquired subsequently to that 
period ; and however improbable that may be, yet 
it might certainly have been the fact ; and a clear 
indisputable exercise of a right of common would 
have been considered as proving it ; but the evi- 
dence in this case does not seem to me sufficient 
to warrant such a presumption ; and therefore it 
was properly left to the Jury to say whether it was 
not attributable to usurpation. I observe, that the 
evidence of the exercise of the right on other parts 
of the common than Westermclfell, is on parts of 
Huiion Moor immediately adjoining it. The Judge 
did not advise the Jury to presume a grant, because 
it did not appear that the turning of the plaintiffs 
catde on the common was generally known to 
those who had been trespassed on, and on that 
ground he left it properly to the Jury, whether it 
was not an encroachment negativing the right, and 
I see no reason for disturbing the verdict. 

(b) Lady Dartmouth t>. Roberts, 16 East* 338. 

(c) 1 Bos. & Pul. 400. 

Graham, 
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* 8 *5- J Graham, Baron. The ground of this applica- 
Dawsov t * cm ls > tint the direction of the Judge deprived 
* the Jury of the free exercise of their judgment He 
Nqrfox*. formated his opinion, that the enjoyment proved 
did not warrant the presumption of a grant ; and 
left it rather to be considered whether it was not a 
turning on the common, amounting to encroach- 
ment — a trespass not effectually to be guarded 
against. 

The plaintiff has taken the onus of proving a 
right on other parts of the common than Wester* 
mel/eil; and it is clear that he exercised aright 
beyond the boundaries of that part of the moor j 
because he proved having done so on Tarn Moss, 
which is beyond what the decree calls Westermtl- 
fdl. But then it must be taken to be permissively, 
because it was neither possible, nor worth while, to 
keep stray cattle off these wild places. I consider 
it therefore to have been an exercise of a right of 
common pur cause de vicinage, because there was 
bo obstacle to impede encroachment No one 
disputes the authority of the cases cited. The 
boundaries of Westtrmelfett were not clearly ascer- 
tained, nor is it likely they should be so. I am- 
therefore of opinion that the direction was right, 
and the verdict proper. 

Wood, Baron. I entirely conctir in the same 
opinion. As the only ground of the application is 
misdirection, k is the only one I shall consider. 
In 1 685 it is pretty clear that the. tenants of Mat- 
terdale had no right to turn cattle on any part of 
the common except WtstermtlfdL 

On 
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On the present trial, an exercise of rig^t bfeyond 1815, 
iVatcrmelftil was shewn, and such an exercise 
might perhaps, in some cases, be evidence of a grant 

I abide by the Judge's report, and not by what 
Counsel state from their briefs. And as from 
that it appears, that he left it to the Jury, to say 
whether the plaintiff's exercise of the right was 
teferrible to usurpation or otherwise, I think it 
Was rightly left to them ; and in expressing his 
opinion to be against the presumption of a grant, t 
cannot say that he has done wrong. 

Richards, 'Baron. I am entirely of the same 
opinion, for the reasons already given. 

Rule discharged. 



CHATFIELD V. FRYER. Wednesday, 

February lv 

T ... ' - L - / 

IN the course of the hearing of this cause, which Composition 

was by bill filed by the Vicar of Chatteris, in the Inland «*"* 

isle of Ely> for an account of tithes, it was at- jj™ ^vid*' 

tempted on the part of the defendants, to read the by reputation 

deposition of Wm. Drake, in support; of the de- » U ch an agree- 

fence set up by their answer, which was, that, as ^^j*^ 

to a certain tract of land called Acre Fen, it never being the 

was titheable within- the memory of man; and that exemption 

the impropriate Rector, from time immemorial, c {* n m J d n 

. corroborated 
' by evidence of non-payment of tithe for the district, claiming theexemptioa 
tiniest a deed, or evidence of one having once existed be put in proof 

and 
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1815. and before the endowment of the vicarage, held 

c certain lands, within the parish of Chatteris, called 

v. the Miles, in lieu thereof; and that the commoners 

Fryor. of Acre Fen have during all that time held the 

said fen discharged from the payment of tithes. 

The witness, who was sixty-seven years of' age, 
deposed, that " he had heard his father, who was 
" sixty-eight years old when he died, which was 
" about thirty-six years ago, and also one John 
" Hudson, a very old man, who died before the 
" deponents father, and many other old persons, 
" say, that they had heard, that the said lands 
" called the Miles were formerly given to the 
" Vicar of Chatteris in lieu of tithes of Acre Fen" 

It was proved that tithes had never been paid for 
Acre Fen. 

Martin, Agar, & Bernal, objected to the ad- 
mitting such hearsay evidence of a gift, without 
showing some traces at least of the existence of a 
deed. Such a defence is a composition real ; and 
evidence should be given of its commencement ; 
whereas it is laid as existing before time of metnory, 
and some evidence of possession is necessary to be 
given in support of it. If not a composition real, 
it is a prescription in non dechnando,' and the ground 
of exemption must in that case also be shown. — 
Heathcote v. Maimvaring (a) ; Bennett v. Neale(b). 

Dauncey & Boteler, maintained that the objection 
now taken to the evidence went to establish (if it 

(a) 4 Gw. 1345, (b) 1 Wightwick 324. 

were 
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were allowed) that title was weakened as it became 1S15. 
more remote. This is not a composition real, but a *Z * ' 
modus. Tithes have never been paid for Acre Fen, 



V. 



and reputation, supported by uniform non-payment, F ** *«• 
is the only evidence which the defendants can be 
expected to bring forward to show the ground on 
which they claim exemption. Baker v. Warner (c). 

Thomson, Chief Barm. The question in this 
case is, whether the proof of reputation which has 
been offered is admissible evidence of the fact in- 
tended to be established by it The portion of land 
called the Miles is here described a* a boundary of 
Acre Fen, and is alleged in the answer to have been 
appropriated to and to ' the use of the impropriate 
Rector of the parish of Chatteris, and his heirs 
and assigns for ever, in lieu of all the tithes both 
great and small, arising within the tract called Acre , 

Fen 9 treating it as if there were a Rector who 
could so bargain for his heirs and assigns. This is 
said to be supported by the general evidence of 
non-payment of tithes. • 

Now this is not a modus in discharge of the 
whole parish, but of Acre Fen only, a tract of 
land lying within the parish; and in that view it 
amy be questionable if general reputation is appli- 
cable, or whether it must not in all cases apply to 
the parish at large ; but when it is offered as evi- 
dence of a particular fact, I think it is not admissible 
under the circumstances of this case. It may be „ 

(c) Not reported, but is expected to be given in the con- 
cluding number of Wightvrick, not yet published. 

S evidence 
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> 1815. evidence of a deed within time of legal memory, 
Chatfmld anc * P rev * ous to . *** e restraining statute of the 13th 
v. of Elizabeth, but then there should be some proof 
*«**• of the existence of sucha deed. No evidence is 
offered of possession under any such deed, and 
that I take to be necessary before evidence of re- 
putation can be admitted. On the contrary, the 
ownership here is proved to be in a person who is 
not shewn to derive his title from the Rector, and 
that is certainly too sKght to Jet in this evidence. 
The /rase of Baker v. Warner was very different ; 
though I think the Court went as far as they could 
there. But that was a parochial modus, covering 
all the wood-land of the parish; and the Rector 
there was in the possession of the two acres called 
,the Parson's Coppice. The terriers in that case 
too were extremely material in supporting the fact, 
and an issue was ultimately directed, on which a 
verdict was found for the parishioners. There is a 
late case of Ireland v. Powell, in Ptake's Evi- 
dence (d), where Mr. Justice Chambre admitted 
evidence of general reputation as to the boundaries 
of a town, but rejected it when offered to prove 
that houses had once stood where there were then 
none. And here it is offered as evidence of a 
-particular fact There is no* proof of any pur- 
chase under the Rector, but merely of the non- 
payment of tithes, and therefore I think it is not 
admissible. 

Graham, Baron. This is a modus for a parti- 
ticuiar district, and k therefore analogous with a 

(i) p; h, 

farm 
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farm modus. The language of the answer k con- *8t$. 
ttadictory :— in defining the limits of the exempted Chatiikld 
tract, the Miles is described as one of the boun- v. 
dories; hot, taking it as meant, it is, that a convey- ****** 



was made of the Mites before time of memory, 
sad I do not think that the evidence of tradition 
supports it Such evidence is more particularly 
base when it is considered to bow many facts the 
witness is- to speak :— first, that the Miles did be- 
long to the owners of the Fen, so as to show that 
they held power to convey — then, that they did 
convey k~and finally, that it was conveyed in lieu 
of tithe of Acre Fen. The only persons having an 
interest* seem to be the one hundred and fifty-nine 
occupiers of houses ; but there is not a tittle of 
evidence to show they had the power to convey 
die Mifay or that they did do so : and to support 
such important facts by tradition is the wildest idea, 
and open to all possible objection. It is hear-say 
evidence of many facts, fixing them at no precise 
peried„ Nm constat, that the conveyance might not 
be subsequent to the 13th Eliz. and if so, not 
binding, though sanctioned by a Court of Equity. 
Or it may be a, composition real before the time of 
MUz* and if so, it must be established by deed, or 
evidence of it. That I will always hold to be the 
kw of tfak Court. 

This is said to be following Up the case of Baker 
r. Weerntr\ but the distinction- is great. The 
Rector there had possession, and on the trial could 
flot account for it. It was obviously also part of 
the coppice, separated only by a small ditch. 

s % < Tradition 
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Tradition is only admissible in generalities, and 
not to jshow particular facts. Here too all is con- 
jecture : — If ao important a prescription ba$ not 
been better preserved by the parties, however hard 
it may be on them, they must suffer for their neg- 
ligQnce- The Church has, the privilege of nullum 
temptp. But the. non-payment of tithe in this case. 
b otherwise to be accounted for, and that by the 
, state of the place itself, which was a sunken fen. 
coyered with .water, and that might /he the caps* 
pf the boundaries of the pariah b^iog unknown* 
But if the parties had proofs they should have pre- 
served them. I should certainly pay no regard to 
such evidence as is now offered, were I in the situ- 
ation of a Juryman ; but I think it inadmissible in 
point of law. Tithes must not be taken from a 
inanby such evidence; for as well upon such testi-' 
mony might you dispossess a man of his real estate. 



Wood, Baron, I am sorry to be so often 
obliged to differ from the Court in these tithe 
cause*; but I am for supporting immemorial, en- 
joyn^pt, and ancient usage, and think that no fair 
evidence should be suppressed, if it can be received. 
I do not think that there is 4 one law for the clergy, 
and another for the laity. If from usage I am to 
infer aj> endowment in favour of a Vicar, I will also 
frouj visage infer that he may have parted with his 
lights. In Lady Dartmouth v. Roberts (e), the 
defendant, proved a title, by endowment .to tithe of 
bay, hut it was proved to have, been always, paid to 
the Rector; and Lord Elknborough, delivering the 

(e) 16 East. 338. 

judgment 
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judgment of the Court, said, that the tithe of hay 1815. 
might have been dissevered from the vicarage by c„ ATFrelD 
grant ; " and in favour of modern enjoyment, which *. 
" is the best interpreter of right; where documentary FaYtR * 
cf evidence does not exist, we will, (ita conformity 
" with Lord Kenyon, who said, that he would pre- 
u suroe two hundred deeds, if necessary;) presume 
" here that a disseverance took place/* It never 
occurred to him that any writing need be pro- 
duced. I have already expressed my sentiments in 
the case of Bennett v. Neale (f) ; and I hope that 
some one will carry the point to the Lords. * Here 
(stripping it of any informality) is the substance of 
the answer a legal defence ? — N6 doubt it is. In the 
Bishop of Winchester's case(g); a prescription for 
tithes in respect of a pension paid to the pkrson 
under similar circumstances was adjudged g6od. 

Here the case is, that the owners^ of Acre Fen 
gav* some land, (no matter if part dt'AcHFm, or 
not) in lieu of titbe. ( The evidence h l nita*pay- 
ment during Bvinf memory either td Rector or 
Vicar, both joining* against the parishioner, adverse 
to the occupier who cannot get at the title of thfe 
Rector. "In 'fact the lands have never paid tithfe. 
I agree thkt reputation is no evidence of a fafcf, 
but herd it is bottomed on a feet, — the Act of 
perpetual non-payment of tithe ; and may hot re- 
putation be admitted to expiate that fact ? It was. 
so admitted in Baker v. Warner, and here also* it 
is not reputation of & fact, but of the original cause 

(f) 1 Wightwick, 324. fgj 1 Gw. 167. 

S3 of 
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1B15; of a fact — you can have no other evidence ; and 
CttATFisLD if it were a modus it would be the same thing. 

9. 

?****• But hearsay evidence is in some instances ad- 

missible, and even in tithe cases ; Stramham v. 
Culimgton (g), and Congky & Hall (h). In Baker 
v. fVarner the same objections were urged, and 
the same cases cited, but the Court sent it for trial. 
That only differed from the present case there, in 
that there was a spiritual Rector, who is a perpetual 
body. Here there is an impropriate Rector, and if 
the land was once appropriated to him, any one 
now holding it must claim under him. It might 
have been so appropriated subsequent to the Vicar s 
endowment as well as before. The parishioner 
can have no other proof; and though its weight 
may not be so strong, I am at least of opinion that 
. this is admissible evidence. 

Richaeds, Baron. I submit to principle in ail 
cases, as well of tithe as other ; and if there be any 
difference in the rule* bf evidence, as respecting 
ecclesiastics and laymen, the law makes that dif- 
ference. I am not to make the law, or find fault 
with it, should it not be what I think it ought to 
be. A series of decisions has established, that a 
composition real cannot be proved without a deed, 
or evidence of one. I hold myself bound by the 
authorities ; and it would be a dangerous precedent 
if every Judge were permitted to doubt them. The 
object of the proposed evidence is to prove certain 
J facts. Now reputation is not evidence of a fact, 

(g) Cro. Eliz, a*& (k) % Boll. Rep. 135. 

Still 
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still less of three, four, or more facts. The answer! i8i£ 
certainly states a sufficient defence, if proved; but[ c HATFIELD 
whether it be proved or not is now the question. It c. 
is supposed, that at some time the Rector was Frykr * 
entitled te tithes of the whole parish. I will not now 
inquire if reputation be applicable to part of a 
parish ; but taking it to be so, the Rector is sup- 
posed to have agreed with certain persons to take 
some land in cohsideration of giving up the tithe of 
Acre Fen, a place then unreclaimed. If that were 
so, there must necessarily have been some con- 
veyance. There must also have been possession 
and enjoyment, and they who have successively 
enjoyed it ever since must have deduced their 
claim from him. But as it is not proved that the 
Rector does, or ever did, enjoy it himself, every 
one of those facts must be proved by this evi- 
dence of reputation : and can such evidence be ' 
received to prove any one of thosfe facts? — clearly 
not — Still less should it be admitted to establish 
all. I agree with the determination in Lady Dart- 
mouth v. Roberts, but that case does not apply 
here. I think this evidence is not only inadmis- 
sible in tithe causes, but that it could not be re- 
ceived any where, in any case. 

Evidence rejected.* 

* Sed vide Harwood v. Sims, 1 Wightorick 11 8, where . 
Lord Chief Baron Macdonald is reported to have said, " the 
" essence of reputation is, that if you prove a feet, as far in- 
M itance, pa^mfent \>f a nun of money, it must be accom- 
M panied with \bkt> that it was so paid in conscience of a 
" reputation*" . 



26S CASES m *H* ZXCBEXIUT*, 






' " '« * ■•' .^ . — ,.• ,.-. ■•.. < ... f .h.,,- ,- .,.•■■ 

Spring ;V AU3R w, *b«w» «p« a rule mn to Net 
by bail below $$ide £he assignment ,pf the tajl bond. 

after bail ' " V 

above put in, • - • '. 

Klhough T * e defendant was arrested wi flifary 1814, 

before assign- and g^vs bail to the sheriff. Bail above were after- 

yb^m wards put in, bat did pot justify,, a«d the }*$ 

the uT^C ^low entered intp, an arrangement with the pjain- 

iheriff after tiff, by which they engpgedto p?y the d$bt add 

the writ? 1 ° costs * n tw0 months,, in consideration of proceed* 

ings on the bond being stayed. In consequence 

«f such arrangement no assignment of the bail 

bond was taken ; and on the 4th of October the 

. defendant was surrendered - to the fleet by the bail 

below. On the 21st of November last the bond was 

fissigned, and the bail were served with process; 

and now the present motion was made on the 

ground of the previous surrender. 

Abbott, on the part of the plaintiff, urged that 

the forfeiture of the bond was not cured by the 

surrender, and that nothing could discharge the 

% bail below but an actual justification of bail 

^ \ . above. In tjiis case, wh$n time was given by the 

plaintiff to the bail to settle the debt and costs, 

* ' /*.:> they were irretrievably fixed. 

r •«:,«>.■ . £1* » ' • »'. • ■ *• M \* v % .c ;. * "." 

■*■••••; . Dauncey, in support of the rulg, pressed tne 

facts of the bail below having surrendered the 

. ' ' principal before the assignment of the bail-bond, — 

"■'■-. • . . 1 * r < * ' Of 
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«f bail above having been put in, although they **'*« 
did not justify, — and of the plaintiff having ob- Tubnie 
iained all he brigfaftlly co&ld Irate had, (the body *• 
of the defendant,) by virtue of the surrender ; and "***"*• 
he cited the cases notfo**Tn Ifopfy's Practice, K.B. 
p. 194, In "the twtf first Meysey v. Cornell (d), 
and Jones v. Lander (b), the bail above had sur- "* 
rendered the principal, and although ttiey had not 
justified, the Court allowed the application dn 
paymehtof'cosfe, 4 - ancl* ip the other, Anon. HU. 
1 8ft 4, -the same* applicatibn,' under circumstances 
cbn^tfcg with those of the present case, W^s granted 
Jul fc taotfon by thc? 4 6iil f belttw. 

v But the Court were of opinion,. lhat bail above 
<nly, could aiHTender the principal -alter the mturt 
of the writ ; and tint bail to the, 'sheriff ^could not 
discharge themselves frou* their responsibility, but 
by the justifying of baiLto the action; foi though 
<he assignment might be subsequent to the sur- 
render, yet, as the bond wasforfqited before, the 
render did not exonerate them. 
•• • • * * 1 - ■• * ■ ■* 

. Rule discharged,, with Costs, 
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THE rule nisi for a new trial in this cause (^hich The return of 
was an issue out of the Equity side of the Court) an'israe, it a 
having been discharged, and the postea 'delivered JjSf^JJJ' 
to the plaintiff, the cause was intended to be set for hewing, 

*j • *+tl j a l i< - v \, 1 ' • • andtheCouit 

4lown in course on Thursday the 9U1 instant.; . will not grant 

< * a notion to 

(«) 5 T. K. 53* (4) 6 T. R. 753. exclude* for 

• tv * time from 

Dauncey, the paper. 
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. l9i /r , Dmmeey, flow moved on the part of the de* 
fendants, that it might not be set down in the paper 
of causes upon the posted this -term* the defendants 
having lodged appeal to the House of Lords. 

Roupell & Qifford opposed the motion. 

Per Curiam. The cause is set down when the 
% posted is returned ipso facto ; and the usual course is 

to move that it be continued. The present motion 
cannot be complied with. 
jl yL^v X? Motion refused, with costs., . 

6 /Sea. A>±> i ii ^//W^5 

Hervey and others v. M'Laughlin and others. 

Tkunday, __ 

^February. MARY Pashky, by her will, dated the 13th of 
A bequest -August 17 &g, gate and bequeathed "untoifoiry 
tFtteSSL " M'Laugh&n, his executor* or administrators, 
of a devisee " 800 /. Old South Sea Annuities, and ibol 
not expressly " New South Sea Annuities, upon trust, to pay 
wy «Vuin " ^ interert > dividends, and produce thereof, 
time or event " to Eleanor Todd y the wife of Abraham Todd,' (or 
before which " her natural life, such dividends and produce to 
wl^l^lf ^ cc be for her own sole and separate use;" and from 

must occur to . 

give effect to and immediately after the death of the said Eleanor 
dtr— heicTnot Todd she g^ve the said two sums " to George, 
refcT!o1! Jr t0 " Efanor, and Elizabeth, the three children of the " 
dyinj hi the " said Eleanor Todd, to be divided, among them 
the tesnt«r i " in. equal shares, and in case of the death of either 
^nstriicdV» " of them the sharjs of such as may die to 0a to ami 

as to gi*e effect to such an intention on the part of the testator as may be pre> ' 
turned, from the language of the will, to have been his object. Thds* bequest if 
persona) property to J. tor life, remainder to her three children in equal shares, 
and in case or the death of either of any of them* the share of such so dying to go Co 
their children^ is a vested interest, subject to be divested if either of the legatees 
in remainder die during tte Jift of the particular tenant j and his stas then be* * 
comes the property of m> children, and not of his personal representatives. 
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" belong to the children, or child, if but one, of the 1815* 
tc persons so dying" There was also a general Hehvky*ih1 
residuary bequest Do the children of the said Eleanor oibm 
Toddy the tenant for fcfe, and the testatrix appointed m«Uuohuk 
the defendant Henry M'Laughlin, her executor. , » »«•»• 

The testatrix died in 1799.— Eleanor Todd (the 
tenant for life) di*d on the 2!*d of November 1810, 
unmarried. — George Todd, one of the three children 
of Eleanor Todd, the tenant for life, died in her 
life-time, leaving his wife /twice*, him surviving, and 
two-children, John, and Elizabeth, the other plain- 
tiffs, infants. — Eleanor Todd, another of the^chHdtfeYi 
of Eleanor Todd the tenant for life, married Tobias 
Wheatley, who died. — She then married Francis 
Joseph, and died in the life-time of Her mother, with* 
out issue, leaving her said husband Francis (one of 
the defendants) who administered to her effects. 

Elizabeth, the other of the three children of 
Ekanor Todd, the first-named plaintiff in the cause, 
married George Heroey, and by a settlement made 
previous to her marriage, assigned her interest » 
the two sums of 800/. to the defendants Richard 
AUaway exid Bcnry M'Laughtin, on certain trusts. 
George Heryey afterwards, in the life-time of 
Eleanor Todd the tenant for life, died, kaving his 
wife, without issue, and having previously sold hife 
wife's share and interest in the legacy to William 
Mercer, another of the defendants. — Elizabeth 
Henoeyt ob his death administered. 

' On the death of APLaaghtin intestate, £»**fef A 
Hervey took out letters of administration de bonis 

rum, 
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t l8 *fr J rum, on the behalf of herself, and the other plain- 
X?ervby and ****** John *nd Elizabeth, the ipfant children of 
others George Toddy and Frances his wife one- of the de- 
k^Uuomliv fendants in the present suit, and afterwards filed a 
and others, bill against the representatives of the said Henry 
M'Laughlin, the said Richard Attaway, the said 
fPilliam. Mercer * y Francis Joseph* and France* 
Toddy praying that the defendants might set forth 
their several claims on the personal estate of the tes- 
tatrix f> and that what might be found due to the 
plaintiff Elizabeth Heroey, might be paid to her; 
and that so much of the two sums of 800/. aa 
should appear to be due to the other plaintiffs, the 
infant children of the said George Todd, might be 
laid out tor accumulate till they should attain the 
age of twenty-one,, 



9 February, 



AH proper parties having been ultimately brought 
before the Court, the Deputy Remembrancer hav- 
ing made his report, and the cause now coming on 

_ • 'the cause had come on this day for further directions 

y*ember*i. <* ** Deputy Remembrancer's report, to whom it had beeft 
' » » ■' referred by the decree of the Court, in the usual course, to " 
make the nepessary mquiries ; but the person interested ynder 
the assignment, on die marriage of Elizabeth Toddy not having 
been made a party, the Court ordered it to stand over till a 
supplemental bill should lie filed for that purpose. 

f Hie defendant* Francis Joseph, claimed the shave of 
Us late wife Eleanpr* and Frances she widow of George Todd, 
the share of her late husband ; submitting that such shares 
had vested in interest, and were therefore transmissible to the 
sepresentatives of the original legatees, who had died in the 
life-time of the tenant for life. The report declared that One 
third part belonged to the Plaintifi, Joseph and Elisabeth . 
-Todd; another to the defendant Francis Joseph; and the other, 
to the plaintiff tUxabeth Harvey. 

• for 



JflLAfcY TERM, 55 GEO. III. $67 

for further directions j the question was stated, and t „ ffifr m 
admitted to be, whether the words of the wftl.dis- n S RViBy«l 
tmguished by italics were referribietothedfcathof <*&«* 
either' fir 'the life-titne of the testatrix, or of the mi^tr* 
tenant fbrfife : 4 being the criterion for ctecftftog the a****** 
claim as between the widow of George Todd on 
one' side, and his iftf&nt children on the other. - • 

Mdrtm 8c< Bmek, for the plaintiffs, premiled, 
that there being no ease to be found iri poirit^tte 
Ooort Must* be guided by analogy, and th& VMM 
natural construction of the words : giving eflfect a» 
hfc as possible to the intention of the testotrix/ 
They cited the case of Hallifax v. Wilson (a) as 
affording a rule of construction applicable to this 
case. There the Master of the Rolls said; that 
the question was, on what event the shares of the 
nephew and neices were to go over, and gave* it as 
his opinion, that the period appointed for payment 
of the legacies was the time to which the subse- 
quent words, creating a contingency, should be 
construed to refer. — So hese, the death of Eleanor ] 
Todd y (the mother,) was the time of payment of the 
legacies, and to that period the dying of the legatees 
ihust be 'inferrible on tbe principle laid down in the] 
case cited. Then it was that the interest in' the!, 
legacies first vested, and consequently the children 
of the legatee dying before the period when the? 
bequest subject to the life-interest ofEleanpr Todd, 
(the mother) became payable* must he considered 
as enticed to the share of the paity so d$in$ which, 
in that d vent, was expressly devised over to them : 
and not the personal representative of such legatee.- 

(a) l6 Vewy i6tf. 

Simpkinwn, 
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1815. Strnptinsm, for the defendants Francis Jouph 

H*b*bv and ^ $ raw ** Todd* admitted that the point depended 

others , on the time when the three children of Eleanor 
M'U*om.« Toddj (the tenant for life) toqk an interest hr the 
sums bequeathed. He observed, that k had been 
conceded, that if the terms of the bequest had not 
gone farther than the words " to be divided between 
diem in equal shares," the legacy would have vested. 
The difficulty therefore occurs o» die clause giving 
tfc* shares of such as should die to the survivors, 
speaking of a certain event iu a. contingent phrase: 
aed the Court are ealled on to say what is the true 
ponetmctien of thoae words sa inaccurately eo>- 
fdoyed. In HimoUmf v. Simmms(b) y a bequest to 
one, and in' case of her death over, was held to be 
an absolute bequest, and so in the case of LawfieU 
v. Stoukam there cited fn>m Strange, Cambridge v. 
Mow(cX and Webeter v. HaU(d). He then sub- 
mitted, that the dubious clause in this will must be 
resolved according to the general rule established -by 
the eases*, and if so, that the dying in this case would 
bereforrihle to the death of 'the testatrix ; and ad- 
verted to the decisions in the margin fej, where it 
had been held that bequest* over, on the death of 
legatees, without fixing a determinate period, must 
be construed to apply to the death of the testator. 
In Perry v. Woods (f) f though there was a previous 

(i) 4 Vea. 161. 

(c) 8 East. 12. 

{d) Ibid. 41* 

\c) Stringer v. Phillip, 1 £q. C. Abt. 99a. LcL Bindon 
v. £ad of Suffolk, 1 E. Wras. 96. Rose * Hill, 3 Bur. 1881. 
Roebuck «. Dean, % Yea. 26$, & 4 Brown 403. 

(/) 3 East* 004* 

estate 
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•state far Jife, and the tenant for life survived those 2815. 
in remainder, yrt that remainder was held to be a tfmwrn ^ 
vested interest, and divisible among the representa- *bera 
tivesof the remainder men on the death of the par- M#LA *« BLlir 
tkndar tenant, Ma&erky v. Strode (gX**dBrownr+ «mL< 
Bigg(h) were cited to the same point In the latter 
the bequest over to £lixabfik Bigg, the child of one 
of the testator's nephews, was held to have vested 
b her, and was decreed to her representatives not* 
withstanding she died in the life-time of the pre* 
views tenant for life. In the case of jHalMfkr v. 
Wilson, cited for the plaintiffs, the bequest there 
was given to the legatees expressly at the age of 
tmoty-one, and to be payable after the death of 
tenant fcr life. 

At all events, and whatever be considered to be 
the true construction of thoteicertain and inaccu- 
nte part of this will, the defendant Francis Joseph, 
whose wife took an absolute interest, and left no 
child to take in the event of her dying, is entitled 
to her share. In Harrison v. Foreman(i)> it was 
held that a vested interest remains vested, if the 
contingency upon which it is to be divested never 
happens, as much as if the contingency had never 
been annexed to k; and in Smther v. Wtilock (k) 
where the devise over of personal estate was to 
several, and in cage of the death of either during 
tiie life of the tenant for life, to 1>q divided between 
bis children, it was held not to be divested on his 

(g) 3 EwU 450, (h) ijVeB.279. 

(1) 5 Yes. 307. (k) 9 Yes. 333. 

dying 



370 CASES IN THE EXCHEQUER, 

a8 15. dying in her life-time without children, the event 

HERVEYand never hayiB g J»PP«icd. 

other*. . 
M«LAWHt«r Martin, in reply. The cases cited are not suffi- 
and others, ciently in point to influence the decision of the 
Court The observation, made in one of them, 
(Perry v. JVofids), that. the construction adopted 
in the greatest number was with a view to prevent 
lapse, and consequent intestacy (which will not 
be the case here) and that others of them related 
to the disposition of the testator's property, be* 
queathed in tenancy in* common, totally destroys 
their applicability and effect in the present case. 
The object too* of the cases is in general to give 
efficacy to the testator's intention, and that is aU 
the plaintiffs wish in this case. The naturaLperiod 
during which the testatrix meant: to guard against 
contingencies is that which, intervened between her 
death and the time, of distribution, — the death of 
die tenant for life. And this will must be construed 
rather, by a fair exposition of, the words, than by 
any rule of law. . 

Thomson, Chief Baron. It has been very pro- 
perly admitted, that there are no cases expressly in 
point, and certainly none of those which have been 
cited appear to bear on this question. 

The testatrix had bequeathed these two sums on 
trust, to pay the dividends to Eleanor Todd, for her. 
life, for her sole and separate use. 

[Here 
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[Here his Lordship repeated the bequest of the 1815- 
will as already stated, observing that the clause in „ 
italics was that on which the difficulty arose.] and others 

The alternative of that bequest the executor and'other* 
was to execute, add the question is, when ? Cer- 
tainly, I take it, on the death of Eleanor Toddy the 
mother. The shares therefore vested in her three 
children, subject to be divested in case of the death 
of either of them in her life-time. 

Of the events which have happened, one is, that 
George Todd, one of the three children of Eleanor, 
died in her life-time, and he left two children. 

On that event it becomes material to inquire, 
whether we are to construe these words as referrible 
to a dying in the life-time of the testatrix, or of the 
tenant for life ; and that seems to me to be the na- 
tural construction, which goes to substitute the 
children of those dying in the life-time of the tenant 
for life in the place of their parent ; and as that 
intention is apparent on the face of the will, I 
consider the plaintiff's construction to be the true 
one. 

There can be no question as to Eleanor's share. 

Graham, Baron. The question here is between 
the representatives and the children of George Todd. 
With regard to Elizabeth there can be no doubt, 
because she survived all events; and there is as 

T little 
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*fr*5* fettle in respect to Eleanor, because she died with- 
Harvey out children. — I consider the shares aa vesting, sub- 
wxd others ject to being divested by either dying, leaving chil- 
M*L4ycHL»ii dren. A variety of cases have been cited to show, 
and often, that where there are words expressive of such a_ 
contingent event as this, which is further dubious as 
to the time to which we are to look for its occur- 
rence, they are referrible to the period of the death 
of the testator 2— If that were the construction here, 
George Todd took an absolute interest in the legacy, 
and his personal representatives would be entitled 
to it. But this is not a case wherein we are called 
en to construe the words otherwise than according 
to their plain import, which is, that the children 
should .be substituted in the place of their parents 
who might die, in either case ; nor is there any 
necessity to refer to authorities. EHnabeth is 
clearly entitled to one share ; Eleanors representa- 
tives to another ; Mid George* children are to be 
put in his place, and take his share, and his personal- 
representatives have no interest. 

Wood, Baron. There can be no doubt of the 
testator's intention in this case. He has given first 
to Eleanor Todd; then it is expressly given to these 
three children aftei the death of their mother; then 
to any children of either dying in her life-time. 
Now George died in the life-time of his mother j 
then his children became entitled ; Eleanor takes 
it absolutely, having no children; and therefore it 
devolves on her personal representatives* as no 
contingency took it away from her. 

Richards, 
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Richards, Baron. I feel satisfaction in finding i^5» 
it not necessary, looking at this will, to decide by harvky 
cases. There are none in point ; and we must in- and others 
terpret it as it is expressed. On one side it is said, m'Lau V chli* 
the doubtful clause refers to a dying before the and others. 
death of the testator ; on the other, of the tenant for 
life. The legacy is given to a trustee who repre- 
sents all the parties. Nothing is said in the will of 
children, till the death of tenant for life, and then 
it is that the sums are given over ; no doubt it was 
a vested interest in point of law. But then, what is 
the meaning of the subsequent words, qualifying 
that vesting : " and in the case of the death of 
" either of them, the share of such as may die to 
" go to and belong to the children or child of but One 
" of the persons so dying ?" It is impossible from 
these words not to be satisfied that the children of . 
«ither dying before the tenant for life, were iih 
tended to take the benefit of the bequest to the 
parent I entirely concur with the opinions already 
given. 

Report confirmed. 



T 2 
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1815. 

% w / 

rJ^k. Gwilliam v. Barker. 

sheriff taking HOLLAND obtained a rule in Michaelmas 
Wade* under a Term, calling on the plaintiff to show cause why 
and {eii^' it the Sheriff oi the c° unt y °f Salop* should not pay 
before rent over to Edward Plawden the sum of 200 /. due to 
liable 'to* 01 h* m fr° m the defendant for rent, out of the produce 
b C di Un d t0 f hc °^ *e ci, °P °f g ra * n °^ ^ e defendant, taken and 
the defendant, sold under a writ of fieri facias issued in this cause. 
statute th of The defendant was tenant to Ptowden, at a rent 
Amu, for rent ™yable on the 25th of March and 29th of 

accruing sub- * J "* 

sequentiy to September. 

the levy and 
sale, although 

he is given The plaintiff a judgment creditor of the de- 

notice, and r i • i L »i_i_ 

though the fendant, had sued out execution, under which the 
removed^rom sheriff had taken a crop of green wheat in the blade, 
the premises which was advertised for sale, and sold by public 
afterwards, auction on the 2 1 st of March, to the highest bidder, 
SJSiS^iS?" t0 * hom the Sheriff executed a bill of sale. The 
portion of purchaser afterwards assigned it to the plaintiff on 
become due. the 24th, one day before any rent became due to 
The land- the defendant's landlord. The corn of course was 
in suchTase 7 suffered to remain in the ground till the harvest 
ia by distress, season, and then on the 29th of August the land- 
lord served the proper parties with notice to pay 
the rent then due, before the removal of the corn, 
and of his intention to make the present motion. 

It was accordingly now moved, notwithstanding 
the case of Hoskins v. Knight (a), where it was 

(a) 1 Maule & Selwyn, 245. 

ruled, 



f 
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ruled, that a landlord was only entitled to interpose 1815- 
a claim for rent actually due at the time of the Gwilliam 
taking, and of West v. fFkite(b), where the execu- v. 
tion of a bill of sale was held to be a removal ; on Barkbr - 
a suggestion that a material distinction should be 
taken between a dead chattel and one growing: 
and the Court considering it a new and important 
case, granted the rule. 

. Jerois & Puller now showed cause (c). They 
cited the words of the statute (8 Ann. ch. 14,) 
that no goods shall be liable to be taken by virtue 
of any execution ; " unless the party at whose 
" suit the said execution is sued out shall, before 
" the removal of such goods from .off the pre- 
" mises by virtue of such execution or extent, 
" pay to the landlord of the said premises, or his 
" bailiff, all such sum or sums of money as are or 
" shall be due for rent for the said premises, at the 
" time of taking such goods or chattels by virtue of 
"such execution;" and rested the question, on the 
construction of the words. Here, there was not only 
taking before rent due, which would alone have put 
the corn in custodia legis, but an actual bona Jide 
sale, and an assignment made, which is tantamount 
to a removal, and the sheriff becomes functus officii. 

(i) Barnes, 211. 

(c) It may be proper to observe, that no question of col- 
lusive fraud, arising out of the extremity of the sale, and 
sudden transfer of the bargain to the judgment creditor him- 
self, was made, in the argument, but it proceeded entirely on 
the point of law. 

T o Com* 



Babkek. 
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1815. Cam. Dig. title Execution, letter C. 3, 4- He then 
GvituAM rece * ves this notice fiye months afterwards-** And 
v. a sheriff who has done his duty to the utmost extent 
ought not to be called on in this summary way to pay 
rent not due at the time of his selling goods under a 
levy. The practice of relieving, on motion, first ob- 
tained, after the statute, in the case of Henchet 
v. Kimpson(d); but certainly this is not a case re* 
mediable by way of rule, even if there should be 
thought to be cause of action. 

[A question arose with the Court, whether the 
sheriff was bound to give notice of the execution, or 
the landlord of the rent in arrear.] 

Dauncey & Bolland in support of the motion. 
The proposition against the landlord is, that the 
judgment creditor has not only a right to seize the 
green corn, but to use the land for five months after 
to ripen it. But they come within the act in fact; for 
it plainly has in contemplation goods removable at 
the time of taking, and cannot apply to such goods 
as this corn, which was not in a state fit to take* 
In Coke's ad Institute, what shall be accounted is- 
sues of the land, under the Statute oi Westminster 2, 
are enumerated corn in the grange, and all other 
moveables, as hay in the barn, and other moveable 
or personal goods whatsoever, except those things 
belonging to his riding, his apparel, and utensils 

(tf) 9 Win* 141. A see WoodfaVt Book, 364. 

of 
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of house. Poole's case (c), is only an authority 18 15. 

enabling the sheriff to cut down and sell, and he q UILLIAB | 

must take it as he finds it. * 



Babkb*. 



Thomson, Chief Baron. 1 really see no reason 
why the landlord should not have distrained the 
corn. The execution was executed, and the goods 
of a stranger were remaining on the premises. 
His remedy should have been by distress. I do not 
think the statute applies to corn in the blade ; it 
would be a monstrous thing to cut it in such a 
state. 

Graham, Baron. I do not apprehend that you 
tan get over the words of the statute. 

Per Curiam. 

Rule discharged. 



STOCKDALE V. BlENKIN. Sfrdq, 

February 4ik 

THE defendant had been held to bail by the Misnomer of 
name of Blenkhorne, in an action of trover under a "jjjgg^ 
Judge's order, made out against him in that name, ground for 

e cancelling the 

bail-bond, bat 

Owen moved for a rule nisi that the bail-bond "j^J*^ 
might be delivered up to be cancelled, but abatement. 

The Court held that the only mode of taking 

(#) SalkekL 
t 4 advantage 
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18 15. advantage of the ertor was by plea in abatement, 
Stockdale w ^ en the plaintiff would have a right to reply ; 
v. whereas in such an application as the present he 
must answer, if at all, by affidavit, and thus every 
plea in abatement might be superseded by motion 
on affidavits. 

Rule refused. < 



Blenkik. 



Monday, The Earl Of MoUNTEDGECOMBE-tt. SYMONS. 

February 13. 

The Court THE plaintiff had brought an action on the case 
will order a ^ f or diverting a water-course, which came on before 

new trial on . ° , . 

questions de- Mr. Justice D ampler at the last assizes for the 
TOmmrighte, count y of Cornwall The Jury found a verdict for 
where the the plaintiff. 

Judge ex- 
pressed an 

opinion on the j^ Michaelmas Term Gazelee obtained a rule 

trial contrary 

to the verdict, nisi for a new trial, on the ground that the finding 
afterwards re- by the Jury was adverse to the direction of the 

port that he Judge. 
was not dis- ° 

satisfied with 

thejury^ The Judge reported, that on the part of the 
plaintiff it was proved, that the ancient bed of the 
water lay between the two estates. The defendant 
answered that, by proof that the stream had been 
diverted since the year 1 790, and proved that he 
had used it to work a lead-mine till 1 803, when 
the work ceased : and that as soon as the mine 
was re-opened be again employed the water as 
before. The judge then observed, that during the 
trial his inclination was in favour of the defendant ; 

the 
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and that had he been on the Jury he should so 1815. 
have found ; but he added, that he was not dis- Tbe ^j of 
satisfied with the verdict as it stood. Mount- 

EDGECOMBE 

Lens (Serjeant), Bufrough and Griffbrd, showing Symons. 
cause against the rule, relied, that as it had been a Friday, 
mere question of fact properly left to the Jury t J™**pi*r* A 
(who had a view), on the fair preponderance of evi- 
dence their verdict ought to be conclusive. When 
the defendant's mine ceased to work, the water 
reverted to its original channel until the obstruc- 
tion which had been made the subject of the 
present action ; and there had not been an unin- 
terrupted adverse possession of twenty years by the 
defendant 

Jekyll & Gazelee, an support of the rule, ex- 
pressed surprize at hearing the conclusion of the 
Judge's report, disavowing his dissatisfaction with 
the verdict, after having at Nisi Prius summed up 
strongly in favour of the defendant ; they urged in 
favour of the defendant's right, as the strongest 
point in the cause, that, during the whole thirteen 
years, from 1 790 to 1 803, there had been no com- 
plaint on the part of the plaintiff. The view made 
no difference in the case ; the water originally run* 
ring between the two estates. 

Per Curiam. We will take time to look into the 
report. 

Thomson, Chief Baron (having stated the 
case and report). This question is, whether the 

property 
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i8 *fr property in this water belongs to one party or the 
. other, and is certainly one of very considerable 
Motnrr- importance to their interest, as the verdict of the 
tfttuooMBs j ur y w jH have the effect of conclusively deciding 
Stmons, tiie r ^ t °o ^ future occasions ; and therefore we 
think that it ought to go down to another trial, de- 
fendant paying the Costs. 

Rule absolute. 



Levi v. Watehhouse. 

Feb^is. THE plaintiff, (a silvewmith, ia Enter,) brought 
Notice V* an act ' on on ^ e case a g a inst the defendant as & 
Sa'no^be bc common carrier, (the proprietor of the Bath and 
responsible Exeter mail coach) to recover damages for the loss 
fo'bl^nv^ of a valuable parcel intrusted to the care of hit 
£Lch y unless * erva nts, to ** conveyed from Exeter to London 

paid for ac- by his COach. 

cording to 
their value, is 

b^rotf that ' ^ he declaration Consisted off four special counts, 
the book- and a count in trover, and the defendant pleaded 
Sed W Sem *• general issue. 

might have # 
inferred their 

value. On the trial, at the last summer assizes for the 

county of Devon, it was proved on the part of the 
plaintiff, that, on the 16th of the preceding April 
he delivered to the under book-keeper at the mail- 
coach-office in Exeter a brown paper parcel, en- 
closing 200 guineas, addressed to London, who 
booked it, and signed a memorandum acknow- 
ledging the receipt of it. It was also proved that 

the 
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the book-keeper knew the value of its contents, and 
that on that consideration he had caused it to be 
put into the banker s bag for greater security. The 
parcel arrived in London, but was not delivered at 
the place of its destination; and was ultimately lost 

The defence was, that the defendant was dis- 
charged from responsibility by the now usual notice 
that the proprietors would not be accountable for 
parcels above the value of 5/. unless entered as 
such, and paid for accordingly. 

The counsel for the plaintiff contended, that as 
the defendant knew the value of the-parcel, and as 
his servants had been guilty of fraud, or negligence, 
he was not entitled to the protection of the notice, 
on the authority of Beck v. Evans (a); but Gibbs, 
C. J. ruled, that the mere knowledge of the value 
did not take the present case out of the rule ; and 
said, that he thought there had not been such mis- 
conduct on the part of the defendant as made him 
liable ; and refused to reserve the point 

The Court having, on the application of Borrough f 
for a new trial, founded on a mis-direction of the 
Judge, made a rule to show cause why the verdict 
should not be set aside, and a new trial granted, 

Lens & Pell, Serjeants, now showed cause. 
They objected to the distinction attempted to be 
introduced, of the knowledge of value in such con- 



2S1 

18 15. 

J-BVI 

V. 

Water- 
ftous*. 



11 November, 



Friday, 
January ft. 



(a) 16 East 144. 



tracts 



Water- 
house. 
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181 5. tracts as these being permitted to affect the terms of 
Levi ^ e ^g reement * n th e present case, and to impose a 
o. responsibility on a party who expressly refuses to 
be answerable for goods delivered to his charge, to 
be conveyed by him as a carrier, unless a premium* 
for 'such guarantee be previously paid him, pro- 
portioned to the value of the goods-; he is not 
compellable to incur the risk without the remune- 
ration on which alone he professes to undertake it ; 
nor if a party choose to take that risk on himself, by 
not complying with the terms of the notice (which 
is a special contract) could an express direct com- 
munication on his part of the value of the bailment 
with which he intrusts the carrier, cast on him a 
liability to indemnify the bailor in the event of its 
loss. This is the first attempt ever made by any one 
in the situation of the present plaintiff, to create a 
distinction between the cases of the operation of this 
sort of notice, where the value might be doubtful, 
and where it is ascertained. If a party forego an 
advantage which he may obtain by paying for it, 
and thinks fit to become his own insurer, he makes 
the. risk his own. The case of Beck v. Eva/is is no 
ordinary case : — there, there was gross negligence ; 
and the knowledge of the contents of the cask was 
important. Here the knowledge is not material ; 
and the question of negligence or fraud went fully to 
the Jury, who have decided. 

Jekyll & Burroughs for the rule. The principle 
of the decisions that carriers may divest themselves 
of their common law resposibility by means of such 
notices as these, is already carried to an extremity 

and 
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and ought not to be further extended. In Beck *8*5« 
v. Evans Lord Ellenborough expressly says, " The Lbvi 
" notice, although in its terms it is made to extend v. 
" to any goods, of what nature or kind soever, can- ho™*" 
" not be indefinite, but must be construed with re- 
" ference to the subject matter, and to cases where 
" the party has no means of knowing of what na- 
" ture the goods are." And Mr. Justice Le Blanc 
says " They (the carriers) are exempted from 
" liability, where the goods are of a much larger 
"value than from a knowledge of their bulk or 
" quality they could possibly guess them to be ; 
" but that cannot apply to goods of a large bulk 
" and known quality, where the value must be ob- 
" vious. It is singular that the question has not 
" arisen before this ; — perhaps the way to account 
" for it is, that carriers have acquiesced in their 
" liability in such cases." A carrier, if he receives 
goods, knowing their value, should be responsible 
for their safe delivery, or he may refuse to take thenv 
and if he does not, but undertakes to carry them, he 
cannot discbarge himself of his liability by such a no- 
tice as this, which cannot be contended to be wholly 
without limitation. As well might an innkeeper 
adopt a similar practice, and refuse to receive a 
guest, unless he pay proportionally for the risk 
which the innkeeper incurs of indemnifying him 
from the loss of what property he may have about 
his person. In this case the question was not suf- 
fered to goto the Jury on that point, and knowledge 
of the value of the parcel was denied to be a reason 
for fixing the carrier with an obligation to be re- 
sponsible for it 

[Graham, 
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18 15- [Graham, Baron: The servant in this case was 

Lbti an under book-keeper, and it would be going far to 

v. subject the master to unlimited responsibility for 

^£?» " the acts of such a servant] 

Were it not so, the daily transactions of com- 
merce, and particularly in affairs of this sort, would 
. be entirely impeded. In this case the book-keeper 
must be considered as completely identified with 
bis principal. 

[Petty Serjeant. As a general proposition it may 
be right that the relation of master and servant 
renders the former responsible for the care and 
efficiency of the latter ; but where a servant . is act- 
ing for h» master in effecting a specific contract, 
the master is not liable for any thing done by the 
servant beyond the terms of such a contract.] 

[Wood, Baron. There may be cases of that 
sort; but whatever a servant does within the com- 
pass of hfe employment is binding on the master.] 

Cur. adv. vult. 

Thomsow, Chief Bara*> now gave judgment— » 
Having stated the pleadings and the evidence — The 
v question is, whether in this case the defendant is 

liable to the plaintiff for the loss of this parcel, which • 
had been intrusted to his care for the purpose of 
canriage. On the trial the Jury were directed, that 
ihe inference of the value being known to the de- 
fendant did not take the case out of the protection 
of the notice, that the defendant would not be 

responsible 
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responsible- beyond a certain amount. It was urged . l8l 5- . 
by the Counsel for the plaintiff, that this case came Lw 
within the principle of the determination in Beck 
v. Evans. But it seems to us that the Chief Justice's 
direction was right, and such an one as ought to 
hare been given under the circumstances proved. 
Here there was a special notice given by the de- 
fendant, that he would not be answerable, but oxx 
certain terms; and there is nothing proved to have 
been done on his part which amounts to a dis- 
pensation with that notice. It appears that the 
book-keeper might have inferred that this parcel was 
one of value, but nothing was distinctly said about 
the actual value, nor did he undertake that the no- 
tice should be dispensed with. He did not, there- 
fore warrant its safe conveyance ; and on that 
ground we think the direction correct. 

The other ground taken is that of misfeazance, and 
the case of Beck v. Evans was cited : but that was 
a case occurring under very special circumstances. 
There was also a similar advertisement in that case 
on the part of the defendant : — the goods there 
were a cask of brandy, delivered to be carried by 
the defendant's waggon, and nothing was said about 
its value. It happened* that the cask, while on the 
road, was perceived to be leaking, and the wag- x 

goner was told of it, and though he stopped at dif- 
ferent places he paid no attention to the cask, ntor 
took any step to prevent the leakage, and the brandy 
was in consequence lost. Now the Court decided 
Against the carrier on that occasion, on the ground of 
gross negligence and nonfeazance ; and I apprehend 

the 



ant 
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* 8 *5- the question there would have been materially varied 
Levi if the cask had been merely missing ; and as in that 
v- case the Court of King's Bench proceeded on those 
grounds, and not on the objections taken in the 
present case,, we are therefore of opinion,* that the 
verdict in this instance was right, and ought to 
stand. 

• Rule discharged. 



Watkr- 

HOUSK. 



END OF HILARY TERM. 



( *«7 ) 



SITTINGS AFTER HILARY TERM. 

55 GlORGK III. 
GRAY'S-INN HALL 



Nightingale v. Merryweather and others, 1815. 



Monday, 
February tT. 

AN injunction to stay proceedings, afterajudg- Service of 
raent recovered at law by the defendants, had been *£<££ ™ n ^ 
obtained by the plaintiff in this case, for want °^ l ^ n ^ h 
appearance; and now effected at 

eleven o'clock 
on the night 

Martin moved to set aside the subpoena, and the j£ th i!!j tum ~ 
subsequent proceedings, for irregularity in the ser- greatadis- 
vfce, under the following circumstances, stated to ^ ™™ 
the Court on the affidavits of two of the defendants. rendc . r £; in y 

^ * 1 , j • t practicable for 

One of theta swore that he was not served with the defendant 
process till eleven o'clock on the night of Thursday SwfET in 
the oth of February, (the return-day of the writ) prevent' an 

j 1 , . * -r* ». . -mm- * injunction foe 

and that his house at Pendleton, in Manchester, want of 
where he received it, was two miles distant from heST^ bTa'uf- 
the post-office of that town ; and the other deposed ficienttervic* 

U to 
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1815. to nearly the same effect On these facts it was 

Niohtik- Ejected, that Service of a subpoena on an injunction 

gale bill at so late an hoar, and at so great a distance 

Meeby- ^ om Loud * 1 * th 01 ^ ^ n 8 no P° st ^ om thence on 
wbathbk the following day, which rendered it impossible for 
and others. ^ defendants to have appeared by the sitting of 
the Court on Monday, (as they were under the ne- 
cessity of doing, otherwise the injunction would then 
go against them of course for want of appearance,) 
ought not to be considered by the Court such a fair 
service as would entitle the plaintiff to the effect of 
the injunction which had been so obtained by hjra. 
It was suggested, thai in the other Courts certain 
hours' w^re fixed, beyond which the service of pro- 
cess would not be good ; that the Court of King** 
Bench had fixed that hour at' nine; the Common 
fleas at ten* 

Dauncey and Girdlestone y on the other side, 
relied on the practice of the Court, which, they 
said, allowed the service of subpoena at any tima, 
on the return-day (a). 

Th6mson, Chief Baron. The language of the 
subpoena on ap injunction bill is peremptory, and 
, disallows all excuses. This is certainly an extreme 
point tff practice; but as it. seems to have bepp 
established, that service on the return r day is sstfr 
ficient, we must hold the service, in this instance, 

to have been regular. 

* ■ - • 

(*) 1 Fwiler'* Poetic* 137. 

Richards, 
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Richards, Banm. According to the practice ^ 18 15- 
of the Court, if the service had beea even on the VT 
Friday it would have been regular. GALE 

Per Curiam. Motion refused. Merry- 

WEATHER 

and others. 



ATTORtfEtf GENERAL V. ]Vfl/CKLOW. Tuesday, 

*8 February. 

A ." ' *— L 

AN information had been filed against the de- The Court 
fendafit (a clerfcand accountant in 6ie commissariat ordcrui the 
department), for an account of stores and pro- writ «°^#!i/ 
visfons, thd property of his Majesty, intrusted ta r v» against 

.. . '. r / J . . , , . an accountant 

his care, as such commissariat clerk, to the amount of the Crown, 
of 10,000/., arid in the mean time, to restrain him aboit to leave 
from going out of the jurisdiction of the Court, by the kingdom 
an order in the nature of the writ ne exeat regno. ing rendered 

his accounts; 
although no 

And now, on affidavits of the defendants pos- precise sum be 
session of the stores; — that they were of the value ^affidavit 
of 10,000 /. ; — that he refused altogether to render n*** joiup. 

,. - 1 !• • Ill P° rt «* C m °- 

his accounts, after repeated applications, and had tion, as being 
atotented himself from his office;— and that he was SiJJrftil™ 
about to' leave the kingdom, •">«• unac- 

counted for. 

But they will 

Dawicev moved, That the defendant, within ? ercis 5 a 

. ^ ./., 1 /• 1 A iii discretion as 

days after service of the order of the Court, should to the amount 
enter into a recognizance, With two sureties, to be ap- (riu*^*** 
prAved by the Deputy Remembrancer in the sum of ■«**»• *** 

, « 1 1 • 1 •• 1 1 1 1 will require • 

10,000/. not to depart the kingdom until he should notice of the 
have performed such order or decree as the Court g^en'before 
should' thereafter make in the cause; arid' that in «ic»ttach. 

. - . meat shall 

u 2 default i»u«. 
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1815. default an attachment should issue without further 

Attorney motiop. 

General , r , . 

Mucklout ^ he £° urt ex P resse{ * great doubt whether they 
could make such an order under the circumstances; 
observing, that no precise sum was 6worn to be due 
from the defendants— that thatwas necessary to found 
such an order on; aa, being in the nature of the writ 
ne exeat regno, it was a proceeding tantamount to 
holding to bail, or equitable arrest, to obtain which, 
a sum certain should always be sworn to ;— and that 
to obtain an order to arrest in trover, an affidavit qf 
the value of the goods was required ; but here, .the 
defendant (they observed) was called on to enter 
into a recognizance to the utmost amount of the 
whole of the stores originally committed to his care, 
although he must necessarily have expended great 
part of them in the subsistence of the forces ; and 
might, for any thing that was shown, have exhausted 
the whole. 

It was then urged, that the nature of this case 
precluded the applicants from deposing to any given 
amount of the stores in the h^nds of the defendant; 
which could not be ascertained until they shoulcUbe 
furnished with the account prayed, which was at 
present withheld; and therefore the Crown was en- 
titled to assume that the whole was now in his pos- 
se^on^noaehftvingbeenaccounted for,-— that ifnot, 
the defendant might move on service to set the order 
aside 1 : and that thus, unless the Court should interfere, 
a contumacious accountant might at all times defeat 
the claims of the Crown by persisting in bis refusal to 
** account, 
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account, however largely he might be in arrear, and . * 8 l 5« 

leave the kingdom with the money in his hands, Attorney 
thereby depriving the public of the means of General 



v. 



restitution. Mucklow, 

After some deliberation, the Court ultimately 

made the following order; 

• 

* THAT the defendant do, within a week after ser- 
vice, give security, by recognizance, in this Court, 
not to depart this kingdom till he shall have ap- 
peared to, and fully answered, the information ; and 
further perform such order or decree as shall here- 
after be made in the premises. 

The recognizance for himself to be in 2,000 l t 
and two sufficient sureties in 500/. each/ to be 
approved by the Deputy Remembrancer, in 1 case 
the Solicitor for the Crown shall not approve. 

In default of complying with these teems, an 
attachment to issue without further motion*' 

* 27th February, 1753. Davis v. Heron (by lull) * 

On motion and affidavits, the defendant was ordered, within 
a week after service, to give security, with proper sureties, by ' 
recognizance, not to depart the kingdom without putting 
in his answer, and performing such decree as the Cotftt ' 
should award, otherwise attachment to issue* Service -oo> hi* \ 
clerk in Court to be good service* 

jothAfoyv Same Cause* The defe»da»t obtained An di*<!er' 
to show cause why the preceding order should not be 'dis- 
charged, on affidavits discrediting the person on whos# 
deposition it was founded. 



u j Wyvill 



2§2 CAS$S IN THE EXCHEQUM/ 

1815. 



W MnTcfV f ^ ryiLh ty J° H N Wyvill her next Friend v. The 
v V ' ■' Bishop of Exeter, John King, Wm. Tuckes, 
Susannah Muskett, and John Mills. 

^g^trS: THE original bill, filed in Michaelmas Term, 
cd with a 4 g Geo. 3, stated, that Frances Spicer King (being 
deceased, for seised in fee-simple of the adyowson, or right oif 
of^n^dvowi presentation of or to the rectory or living of Bow* 
tak* but haS ^ Mary, in the County of Devon, under and by 
during the virtue of the last will and testament of Wyndham 
5Sto to £ Sturt > deceased) devised the same to John King, 
force the con- his heirs, executors, administrators, and assigns, 

tract, or for a . ' ' _ * . . . • ' ? ' 

considerable in trust, to sell and dispose of the same to satisfy 
d«tht f (ob- her her debts and legacies, and to pay t|ie residue to 
jecting to the Louisa Wyvill, the plaintiff, and constituted the 

title on the .«*•,*.,• 

ground of said John King her executor. 

outstanding 

angered! That * c testa trix died in January, 1805, and 
tor's bill pend- that John King renounced the administration :— 
entitled as That Mills, one of the defendants, claiming to be a 
8wto 8t relent" cre ^jtoj, administered and possessed hjmself of the 
if a vacancy personal effects of th$ testatrix, whijjh were more 
mta^tiJnc, 6 th^ sijfljcippt Xq sa^fy her dtebfa, legacies ap^ 



though he has f unera i expenses :— That the defendant, Tucker, set 



his contract, up a contract, alleged to be entered into with the 
having 8 k S ° n said Frances S. King, in her lifetime, for the pur- 
completed, chase f the said advowson.: — That tbe; defendant* 
And if in Milk, hstd> in 1 805, filed- a bill* in this Court against 

consequence , 

of his insisting on such right a bill become necessary to ascertain the true claim ^ 
to the next presentation, which is thereby put in danger of lapse,'a decree in favour' 
of the plaintiff will carry costs as far as his claim came in question, although it be 
part of the decree that, subject to the next presentation, he be permitted to com- 
plete his contract. 

the 
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the plaintiff, arid defendants, Ihcker, King, and 1815. 
Muskett, (since deceased) and Susannah, his wife, wyvill • 
(who was the sister and heir-at-law of the testatrix) *. 
on behalf* of Jiimself and the other creditors of the" JjJjJX 
testatrix, for the execution of the will ; to which King and others. 
and Tucker put in their answers ; and that that suit 
was $till depending : — That in June then fast, the 
said living became vacant by resignation, and the 
plaintiff claimed that she had a right to present, or 
that King, in trust for her, ought to present to the 
said living a clerk of her nomination, but that he 
refused so to do ; — that the Bishop threaten^ and 
intended to take .advantage of the lapse; — the de- 
fendant Tucker also claiming a right to present, by 
virtue of the said alleged contract ; 

Charging, that said contract did not exist; — tfyat 
it was inadequate; and that if otherwise, the cfcfeq- 
dant Tucker had been guilty of lacfies, or had 
virtually abandoned it: 

And prayed that the will might be established, 
and the trusts carried into execution ; and that the 
plaintiff Height present, and the Bishop be ordered 
to institute and induct her presentee, and be en- 
joined from instituting any other person. 

The defendant Tucker, in his answer, insisted on 
the contract, alleging, that outstanding judgments, 
and the said creditor's pending bill, had theretofore 
impeded the performance of it; but that he had 
always been and then was ready and willing to carry 

U4 *' 
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*8*fr it «4o e^owtip^ we good title fceing madepftrtd* 
Wivzw th w^oihB0» duly canroyed* ... . (l i . u..ij«.' 

Tta<Bifhop< HgppQyec^tbe c/jmtracf ^bsi^^ng l^jneanfl of^ 
amUA^? Ws^gei^ts'em^oyed 'in the tr^tyfpr the^u^Wc, \ 

of the fidvowsopj and his cprre^pond^pce ! w^th t^e. 

testatrix. 

At the Sittings after Michaelmas Term, *8i i , the 
Oburt -decreed ♦, That King (the- trustee) should, 

•<"•■- " ' : "- before' 

* The arguments of Counsel, and* the judfcrafent df" thte 
Cbttrt, as delivered by the then Lord Chief Bar6n Mbtdonald, * 

on this important case, are briefly given in the following note.* 

.\ \* . >H* • 
It had been contended, on the part of the plaintiff, that 
" * ' ; ' the ftriglge a , alleged by the biH to be outstanding, w T 4n 
_„ _ ] objection to the title, was ifl-fbunded, where there were 
phonal at$eU as here ; Matthew v. Jtmes (a) •; That aftltar 
creditors of the original testator might have come in under 
, Mills's suit ;*arid a decree of specific performance being in alT 
cases in thfe discretion of the Court, they would not, under the- 
circumstances of the present case, have relieved the defendant* 
Tucker on a bill filed by him to enforce the contract, even if the 
alleged agreement, relied on by him had existence in fact. In 
Pope v. Roots (b), the Court would not decree a specific per- 
formance of the plaintiff's agreement to purchase an estate, in 
consideration, of an annuity after die death of the vendor, 
before, conveyance, and no payment of the annuity made* 
Iii Viner's Abr. (c) it is expressly laid down < tliat if A- sellp 
an advowson to 2?., but before the conveyance to 2?.; and dur- 
ing the seisin of A., the church becomes void, though it remain* 
vacant till after the conveyance tp B„ yet B. cannot present, 
a. Lutw. 1631/ The Court does not refer back to the execu- . 
tion of articles in making a decree, but regards the time of 
the execution of the conveyance, Blount v. Blount (d). 

(a) 1 Anstr. 196. (4) 7 Br. P. C. 184. 

(c) P. 3*8. PL 11, [d) 3 Atk.635. J 



before the 1st of Mirc^th^fte^pr^fefitftfitp^r-- ***# 
son to the Bishop, on the nomination of the £toin^ WyvilbV 
tiff, and at her expense ; and that in the mean time % v - ( , 
the injunction on the *Bishop should be continued o^wifcIb» 
(eXcept as to the above presentment); and: that amUftfaehu; 
after such presentment, the defendant Tucker ' 

shtiuld 

Oh die other side, the counsel for the defendant, Tucker, . 
rdkd on die fectrine of the case of Mortimer v. Capper («), - 
wher* the contract to pay a certain sum of money, in dis- 
charge of a mortgage on it, and also to grant ai^ annuity in 
congi<^atiojQ of the absolute sale of an estate, was ^ecrf^d to 
be carried intp eiect, although the party died l^fore Wf ; 
pqpneqt .gf. the annuity ; whiffh, was sutwequentfy cpnfini^. 
by the case ofJachon v. Lever (/). 

Macdohawj, CA*^ J3ar*» [delivering the jpdgmett *f< Decwtftertt, ' 
the Courts haying detailed the Acts of the case]* Xh*. . l8lK , 
dfi ( »m)^nt , t y^fer, has upiftMwly objected,^ wmplgtathe; 
cpoteact 011 the alleged deficiencies in th§, title, to the advown 
sq& insisting otx a better than that which had beeft oflet&t. 
h*m- but, he has taken no step himself to enforce the agree- 
i^Rt^yffliAgAcroeMMUyOr otherwise*' . < 

"ttie. result of the cases on this point is^ that where a pur; . , 
chWr l&s actually accepted a title after contract of sale, }C 
actoftnt^ 'a?&e on either side before the execution ofihe 
c$nv%ance,' as ''by the lapse of a life in the mean 'time,' a 
Cftu'H bf Equity will enforce a specific performance, without re- ' 
garofiig which party may happen to be benefited or prejudiced ' 
bydhe' accident of unforeseen events; but where the title nas i 4/ ii. rfC> 

niAieen ^accepted, the Court refuses to decree performance.'* J y / ' 
1?he cases which have been cited, of Tope v. Hoots, and' A-^*^^ 
Jactson v, Leoery are material ; but in those the titles had' 
been accepted The distinction between those cases is, that 
part of the consideration had been paid or performed in one^ 
but not in the other. In Paine v. Metier (g), the decision . 

(e) l Br. Ch. C. 156. (/) 3 Br, Ch. CV605. &) 6 Ves. 34^ 
-.♦ - turned 
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*8>g. should be at liberty to complete hi* said contract, 

Wyvhx m set ^^ ^ ^ e pteadiogS* 0° payment into Court 
u* of the purcha5o-npD©ey,-wtitt« two months after 
?EroE°r ^^ M^it^°^ °f the plaintiffs noma**; the 
and others, money to be carried to thr account of the cause. 
The Deputy Remembrancer to settie. the convey- 
ance*, &c. ; to take the usual account, and to make 
his report, with a general reservation of the consi- 
deration of costs, and all further directions* 



The cause now 
report; and 



<mi agam 



ttoMaataife 



Ibnbfitn<pze and Owen moved, that the defertcfent 
Tbcker should be ordered to pay the plaintiff costs; 
which 

Damweymd Cooke opposed: the Court not 
having decreed: a specific performance of the con- 
tract against the defendant Tucker % but merely that 
he might complete the purchase of. thai adfoowaoiv 



Acceptance turned wholly on the question, Whether the title had been 
«uccoftitie P thc finally accepted, and the previous objection abandoned be- 
criterkm of fore the day on which! the premises contracted for Had been 
j^rfoTOucTof destroyed by fire. Ifthe title had not beeft acquiesced in, 
contracts in the Court would not have enfbrcedla specific performance ; 
£quity.° hut if it had, they, would have decreed 4 thVexecution. of the 

?jL^ L*>~1* *~f+£> agreement, notwithstanding certain objections had been ori- 

c j tf£~€^<c<-J c+^s gjnally made to the title. 

- ' Jrstsi* In this case; the* dtfendifct Tucker having- rejected the 

/-O tkle from4he year 1805 to the present tiine, he cannot gop- 

*^X^5^erthis daimtothepr es e ntati otitothe lrfing-oTi the/present 

' fk~> t-^'tZ ^4 a* "****- And' It ir the opimou of the Court, that the 



plaintiff, Miss Wyoitt, is entitled to nominate a person to be 
J^f^' » presebtedty the mat*; 

/)^^S~^> / ?*-~L~L' - if 




H 
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if he should be inclined to take rt, subject to the t l **5- , 
plaintiff's presentation to the vacancy ;— and be- Wyvii*. 
cause the bill preyed other matters, Mid ws not in !> 
effect TVpAff's sdit; and that he ought not to. hare <# Exstbr 
bew earlier driven to the completion of the con- attd Qthe ^ 
tract pending a creditor's bill. 

Qn the other hagd it ww wgec^ that Tucber> t>y; 
claiming his contra^ after having objected to the 
title for five years, had stppd in th$ way of the 
presentation to the vacant tivieg, by th$ tru&tee Q$ 
the orphan's estate. 

Thomson, Chief Baron, after having stated 
the substance of the bill and answer, and conse- 
quent decree, observed : It appears, that the de- 
fendant Toucher, after having objected to perform 
his contract with Miss King for several years, has 
at length chosen to complete it, notwithstanding he, 
has lost his right of nomination in consequence of 
the Court having decided against him on that point. 
But having insisted on his agreement, and havihg 
asserted m plain terras his right of presentation, he. 
by so doing has rendered the present suit on the 
part of the plaintiff necessary, and the Court havQ 
eventually decreed that his claim was ill founded. 
Therefore, as for as relates to tho advowson, he 
ought to pay the costs. 

Graham, JSfcrao, haying* oonupented> on the 
case: The conduct oi Tackev>must be construed 
into a refusal to* accept the title, unless sanctioned 
by the. decree of the Court; and yet) had he- not 
insisted* on his claim this suit would* not have been - 

. necessary. 
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l8l 5- ^ necessary. It was ingeniously said, that this was- 
Wyvill not Tucker's bill. True; but ualesa he renounced' 
«•„. his claim nothing could be done without the* 
bf Ix*te£ interference of a Court; in the mean time the* 
and others, right of presentation lapsed. It amounts to the- 
same thing as if he bad filed a bill for spedfifc* 
performance, praying the Court to decree that his 
nominee might be presented ; and having made it 
necessary for the plaintiff's next friend to file ttfis ' 
bill, it should be considered as if it were his own, 
the costs of which he would certainly be obliged, 
on his failure, to pay. 

Richards, Baron. This contract is stated to 
t have been made in 1802; the vacancy in the living 
not happening till 1 807 was advantageous, to the 
person then entitled to the beneficial interest. 
Ticker's excuse for not enforcing the cpntrat. wes, . 
4hat a good title could not be made, which, if 
available, would have been weighty. He took no 
steps however to ascertain that, but when the 
vacancy occurred, he says, King, the trustee under 
: the will of the testatrix, should be considered as a 
trustee for him. The only point in issue was, 
Tucker % right to present, and the Court thought he > 
had no right to present or nominate. The contract, 
is somewhat like an agreement for the purchase of 
a reversion, in which case, if the purchaser were 
allowed to delay the completion of the contract, 
the object of it would increase in value hour after. » 
hour. The Court having decided against him, 
primd facie the costs follow that decision; and then - 
the question arises, whether he has in fact made, a 

suit 



1* » 

■ 1 K 
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suit necessary. Now his delay was the sole <J*use of 
it, and his subsequent conduct shows that his' ex* 
cuse was not sincere, and thut he had never any 
aofid objection to the tide, but had other interested 
motives for refitting to complete his contract earlier. 
Had he used diligence, the plaintiffs interest would 
never have Men in jeopardy; the costs therefore 
ought to be paid by him down to the decree, not 
indeed all the costs of the parties! but all relating 
to the contract. 




Wyvill 

. v. 

The Bishop 

of *EXETEII 

and others. 



The King v. Freame; 
[On Extent against Whitehead & Co.] 

FONBLANQUE, on behalf of the defendant 
(assignee of Messrs. Whitehead & Co.), moved, on 
an affidavit verifying an account given by the Sheriff 
of the money in his bands, that the Sheriff of Lon- 
don might be ordered to pay into Court, within a 
week, to the credit of this cause, the sum of 
46,710/. 12*. 7 d. part of the money in his hands, 
produced under the extent against the defendant, 
his estate and effects ; with liberty to retain thereout 
his poundage on the amount of such debt, .without 
prejudice ; and that out of the residue of the money 
in their haqds, received under the same extent, 
they teight apply the sum of 1,574/. 3*. 4^. to* 
wards satisfaction of the debt due on the extent 
issued at the instance of the Customs; and that 
they tfrigbt pay the sum of 2,595/. 7* 10 rf., being 

the 



Friday, 
March 3. 



The Court 
wiU order the 
Residue of the 
proceeds aris- 
ing out of an 
extent after 
the demands 
of the Crown 
have been 
satisfied, to be 
Mid into 
Court to the 
credit of the 
cause (the 
Crown ano! 
Sheriff con- 
senting) and 
la particular 
cases they will 
order that the 
amount be 
laid out in the 
sjprchaseof 
Exchequer 
bills. 



FilEAM*. 
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1815. the residue of tW ihotxej m their hands, afte* 
TheKiKo deducting the said twd sums to tb* assignee of 
». Messrs. Whitehead & G6. j aihd that the sdid residue, 
when paid into Court, might be laid out by th£ 
Deputy Remembrancer in the purchase of Ex-* 
chequer bills, to be retained by him, in trust, in this 
cause, and carried to an acc6unt, to be infilled, 
The King v. Frearhe, on the Excise extent, and be? 
Detained, subject to further order. 

. To this motion Dauncey consented, both on the 
part of the Crown and of the Sheriff. 

But the Deputy Remembrancer objected to the 
course proposed of laying out the residue in Ex- 
chequer Mis; both 6n the ground of irregularity, 
and the burthen of personal responsibility which 
would be cast on him by being made the depositary 
of so large and hazardous a trust in negociable 
decuritta, and suggested that it should be invested 
in the Funds. 

That proposal being objected to ofr the part of 
the Crowti; as being a speculative mode of dis- 
pbeing of tKe money, and the motion being much 
jtoessed hi cbnsid^retittn of the magnitude of its 
itlteneat'to the patties concerned; 

Tbtf Court, not being able to avail themselves 
of any course adopted byihg Court of Ckmctity 
*facteem*gtficitt4of the present fckfd wtafepfo* 
tfdfed far, were of opinion, that there waft no mod* 
qS obviating tktf difficulty of the Deputy Remo*^ 

brancer 
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brancer being under the necessity of receiving the t l8t 5> 
money personally, as being the only means of getting The KlNO 
it out of the hands of the Sheriff (which they re- i. 

garded as a defect ia the official appointment in FftfiAM *' 
that respect) ; and that therefore the making of the * 
order prayed was, in the present instance, una- 
voidable ; — cautiously guarding against the establish- 
ment of a general precedent in so doing, by making 
it solely in regard to the circumstances of the present 
«ase. An Order was accordingly entered, 

' That the Deputy Remembrancer should, from 
time to time, receive the interest and proceeds 
thereof, and vest the same in Exchequer bills.' 



Church ». Legeyt. **"* ^ , 

THJE defendant had executed aa agreement with ^^L ^? 
the plaintiff* for the: purchase of real property, and absolute 
had paid in advance,, aa part o£ the purchase ^money, ordcTS^to 
259/. but being advised that the title was. defective, f n *?^ ™ 
and having also discovered that there was an. unr (granted to 
satisfied, mortgage or* the, property* which haAnot S^c^nT* 
been noticed ia the, abstract delivered to- him* proceeding at 

' . , , ■ , , , law to recover 

refused to complete toe purchase; and -the. vendor part of the 
(the plaintiff), not complying with his demand of SJSS^dby 
making a perfect and unencumbered title to the Km in 
premises, he had brought an action at law to recover contract being 
the »5o/. The Bill was filed in consequence for JSSjS^ 

* of want of 
title, and outstanding encumbrance*), without the Master's report as to the suffici- 
ency of thejitle, although the objections are fully stated in the Defendant's answer* 

a specific 



£02 CASE* IN THE EXCHEQUER, 

***fr _, a specific pecfocMMwe of the agreement, and aft 



. ©• 



.**«»• Vm mrnm *im**& t^perianmot* at the 
9$ fee cwa* the want of titi* «a* Ike. 



. Marti* $ fVkitmmA, for the defendant, no* 
moved thai the order nw for. di*sptoqg the j% 
junction jni$ht be made absolute, 

tb#t tibe injipnetioo could pot be dissolved entii Ibe 
tide had been referred to the Master. 

On the other side it was urged, that the ob- 
jection appearing on the record, the Court would 
decide on it without reference, but t 

The Court considered that it would be prema- 

( hire to send the case to a jury in its present stage j 

and that as sufficient ground had not *beeh fchown, 

! they refused ' to dissolve the injunction, * (which 

[ would be in effect deciding the cause), unless b§ 

j conseftt, without having the Master's report. — The 

encuiribrance, if there had been any, might have 

1 - unpaid o% for any thing that appeared. 

Order disphacged. 



Lawsojc 
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Lawsoit-'iA'Mwioak.' ' S***?" 

March 4. 



3?«E pkumMThadited rf bffltt*i*etwrt against JF^fJ* 
thetifefciadatit, who waft hi* sole and acting partner • bill to 
fa-tb&tradcof fcinitor-inefchaiftS', fek * dteSotatfori acting partner 
of partnership, and an account to b* taken of att fr°mcoii«ct- 

r r rag or creat- 

dealings and transactions relating thereto ; and that ing debts, and 
ter plaintiff titight 1 b* dectartd et>tit*ed to/ and jffir!«tf 
aight b^ptmi, a moiety of the profits which shotiM *^} n b {}£" 
appear by the account to have been made : That to retrain 
defendant might be restrained from accepting bills ™* e t w at " 
ki tfa^nfemtf eff the firm, and from receiving debts wig* *° 
dofc&thfe concern ; : and that a receiver might be mrtner should 
appointed. .< v IL^have 

^Thepifljpr of the bill, was grounded oq the Jbpte cuipalu L 
itated, of defendant having infringed the terms of ■JjJSvSt * 
the partnership treaty between the parties, particu- 
larly in having purchased timber to the amount of theypennit 
ifflol .without consulting plaintiff, as by the {Jj^j^Jf^ 
agreement he was bound to do : of his refusal to a motion, to 
Ifct tfye plaintiff inspect the partnership accounts; vkr^deand 
and to accede to the nomination of an arbitrator to filed *fte r the 

ti- ' r^i • • coming mot 

settle disputes. — The answer denied or explained defendant's 
{he mo$t material charges of the bill ; and now S£gh in 

* ^ a case analo~ 

* Wingjidd moved for an injunction, &c. and g;^ g^J^ 
appointment of a receiver, parable waste, 

such an affida- 

[fetCHARDS, Baron, suggested, that each part of Sed^ore* 
this application should be the subject of distinct £ , ^ 1 nuy 

An application for an injunction, and the appointment of a receiver, should be 
aide the subject of two successive motions. 

X this 



£04 CAfc£6 IN the zx6nttit)&k; 

.. ***& , motion : the injunction, in the first instance, and 
Laws6* the appointment of a receiver afterwards.] 



Morgan. 



An affidavit was tendered in support of the br* 
junction (the latter part of the application being for 
the present abandoned), repeating the allegations 
of the bill, and contradicting the statements of 
the answer, which (by way of anticipating any ob- 
jections to its being read), it was urged, might be 
put in at any time, and read, not only after answer, 
but even after a decree in support of an injunction 
to restrain waste ; — that the present motion was, in 
substance, for an injunction to restrain a partner 
from trading on his own account with the capital of 
his co-partner, and involving him in debt, which 
were mischiefs in the nature of waste ; in which 
cases such affidavits were always admissible in toy 
stage <tf the proceedings. 

Stephens, cantrh. The rule of the Courtis, that 
where there is danger of irreparable waste a plaintiff 
is entitled to an injunction, on affidavit th#t such 
danger exists; but it is contrary to rule and practfc* 
to file an affidavit against an answer put it), intro- 
ducing new matter which might and ought to httvfe 
been inserted hi the bill. And if they are not riott 
entitled to read their affidavit, there is here at 
present only mere assertion opposed to deposition. 

[Graham, Baron. If a tenant for life continue 
waste after answer put in to a bill filed against (ma 
by the remainder-man, for an injunction, cannot, he 
read a supplementary affidavit ?] 

la 
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Ib that casqhe w$uld file &n affidavit iii aid of q, *g*fr 

supplemental bill, jbut here thp same gutters are de- L AwspN 

posed to which were the subject of the original bilL v. 



Mqzgav* 



Now this is pot a case of irreparable waste, or 
bearing any analogy t$ it; for wm constat tb& the 
defeitdftat may not do .all that could be required of 
him ; and it is no where even insinuated that he is 
to iawWejrt #r even embarrassed circumstances, in 
wbitib jcase alone could there he any pretence /or 
fjtt pwaent proceeding. The partnership, in this 
iostatco, jbw not beea di^lrod ; for the plaintiff h^ 
refined to cooeent tp > 4ifwfatj,p& : apd a Cp^rt 
tf Equity jpftl jp pp ,fasp appoint a repeiyex a?d 
neaager 4Hri#g ft? aafMfd i wbsjkteuce of a part- 
omttpioacwn* 
• • . » . 

Thomson, Chief Baron. The principal quesr 
tion is, Whether the affidavit filed is admissible on 
the pceseQt mptioA, It was not made bfjforcttbe 
defendant had answered, or qu the coming i? ,qf 
his imewer, but after it ha(i heen fi\ed; and it i? 
now proposed to nead it in opposition to that answer, 
J caoaQt^ooaidor this case analagpus to that of 
mate. It is a bill filed to restrain th£ defgndanf 
from doing, what, according to tfce answer, he has, a 
right to do by the agreement between the©, qamely, 
to adject jtbe partnership debft, he beipg by t tbe 
same agreement made liable to pay thppe due from 
the. concern. It is tn*, that in cases of waste an' 
aftdatnt, made before the answer has \#m filed, 
may. be oised .on its coming in; hut here, wherp 
there is no ..suggestion pf the wolyeopy of th# 
x 2 defendant, 
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l8l 5* defendant, which alone could bring this case within 

Lawsok ^y analogy to those of irreparable waste, it cannot 

* be done. The case then must be taken as it stands 

organ, ^piy on th e defendants answer; and according to 

that, the plaintiff is excluded from the right to have 

the injunction prayed, or a receiver appointed; 

and therefore he can take ftothing by this motion. 

Graham, Baron, concurred with the Lord Chief 
Baron, for the same reason, that this was not like a 
case of irreparable mischief; (adding) bills bearing 
analogy to those filed to restrain waste have cer- 
tainly been acted on ; but from their first introduction 
I have ever thought the interference of the Court a 
strong measure; and certainly Courts have always in- 
terposed reluctantly, conscious that by such attempts 
to prevent mischief they must often rather cause it. 

In the present case, instead of filing a bill, and 
in the ordinary, course sustaining it by affidavit, 
the plaintiff waits till he has seen tbe defendant's 
answer, and then he treats it as a bill to restrain 
irreparable waste, and files a supplemental affidavit, 
which he ought not to be permitted to read : Had it 
been filed before answer, it might have been used 
in a case of clear irreparable waste, but on ths 
present bill and answer there is nothing shown which 
can induce the Court to deviate from the accustomed 
practice. Had bad conduct, or insolvency, beta 
shown, it would have been materially varied.* The 
defendant- too has made a good case by &k answer* 
It appears by the agreement that he wc» constituted 
acting partner, and was to conduct tbe business; 
■ ■* • - tad 
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and how can he stir if he should be restrained from 
acting, and should be controlled by the appoint- 
ment of a receiver? This is a mere experiment 
to convert a common bill into an extraordinary 
one. We must reject the affidavit, and rely on the 
answer. 

Richards, Baron. Of the same opinion. 

Motion refused, with costs*. 

Wood, Baron, absent on the Circuit 

•> Vid. Stmmmille v. Buckler. S Astir. $58. 
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1815. 

*- , ' 

Lawson 

v. 
Morgan. 



Bourne v. Bligh. 

COOKE moved that publication of the depo- 
sitions of a witness, taken on a bill to perpetuate 
testimony, might pass, (on an affidavit made by the 
witness's son, that his father was dead,) in order that 
they might be used as evidence in this cause, which 
was an issue directed by the Court of King's Bench 
in prohibition, and about to be tried at the ap- 
proaching assizes for the County of York. 

Per Cur. This motion is perfectly of course. 

Richards, Baron. Sometimes such depoeitioos 
are received and read, without a previous order to 
pass publication, as was done in the case of the* 
Berkeley Peerage question. 

XtfD OF THE SITTINGS AFTER HILARY TERM. 



Same Day. 



The motion 
that publica- 
tion of the 
depositions of 
a witness, 
taken on a 
bill to perpe* 
petuate his 
testimony, 
may pass 
publication, 
he being since 
deceased, is 
of course. 
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Frtd**, Weston r. Faulkner, Widow. 



•**** 



J^'^ng A RULE having been obtained calling on 
cd to make Mart/ Ox, (who was stated by affidavit to have 
^^m^t been a subscribing witness to the execution of 
aninstrtfhient a bond,) to show cause why she should not make 

attested by ** j 

ber, orsbow affidavit of such execution; and no cause having 
cSI^°wby been shown, the Court now made the 

•tashcraJd 

Rule absolute. 



Hortok 
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HORTON V. MlCUAEX. PEAK£& SAMUEL P£AM. 

OfVEN moved for a distringas against &m«rf wi J^ o J :01lrt t 
Peake, for not appearing to process under these a distringas 
circumstances : Michael and Samuel Peake> bro- f^ntVho 
there* were partners in trade ; Michael had been J^S r Jj^ n 
served with process, and another copy was, at the process, other 
same time, delivered to him at his house, ad- vcry <£ it c t * 
dressed to Samuel, by way of service on Mm*P"**| at 
a!$o, who could not elsewhere be found, and be bad re- 
who was said to reside most usually at his brother's SScl»it aided * 
house ; but it also appeared by the affidavit put in Jff^j J*? 1 *** 
to verify that fact, that he did not at that time live there, 
there. The object of the present motion was to A ^k^g 
compel the appearance of Samuel by means of dis- f*™ 01 p 1 " - 
tringas; and the question was, whether such a ser- lawrv in tiw 
vice was sufficient to authorize the plaintiff to adopt JjJcHJJ 1 ' 
such means; pnd it was suggested, that otherwise having no 
the plaintiff would be driven to the necessity of which to ° 
proceeding to outlawry. JSlSj* 

Thomson, Chief Baron. We cannot proceed 
to outlawry in this Court ; there is no such process. 
*The plaintiff must for that purpose instituted suit 
in another Court ; we can do nothing in it here* 

Per Curiam. Motion refused. 



x 4 Pools 
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1 ^ * 

^1? PooLE * Selwood. 



comco"for C THIS cause had originally come on to be tried 

trial and be at tbe Exeter summer assizes, ijB 12, when it was 

the^arbitra- referred by rule of Court, and the arbitrator made 

tor*« award ^ awarf j[ } n favour of the plaintiff. That award was 

in favour of m r 

the plaintiff afterwards set aside, and the cause went down 

should be af- • i *. • j *. *j *- • 

terwards set sg* 111 * **** was tried at the next spring assizes, 
aside, so that w ^ en tf^ plaintiff obtained a verdict 

the cause * 

be in conse- 
quence subse- Oq the taxation of costs, the master had not 

Swpialntikif allowed the costs of the former trial, and Gaselee 

lucceed^n 180 obtained a nile nisi, on showing that it was the 

that occasion, practice of tlje Court of Common Pleas, on the 

ed the costs of authority of Davila v. Herring (a), and Burchell 

t^former y , Bellamy (b), that the taxation should be reviewed. 

Burrough now showed cause. The practice of 
the Court of King's Bench is, that where nothing is 
said about the costs of former trial, they are nevet 
allowed, which «ver way \he verdict may be. He 
cited Mason v. Skurray (c), Shoblbred, v. Nutt (d), 
Hankey v. Smith (e\ and Smith v. Haile (/), as 
subsequent to the cafie of BurcfiaU v. Bellamy, 
which he admitted to be against him, unless over- 
ruled by those later cases, on analogy with which 
the Master must have acted in the present instance: 
and submitted, that, in principle, there was no reason 
in this case why either party should be fixed with 

(a) 1 Str. 300. (J) 5 Bur. 2693. (c) Douglas 421 
(rf) M. 93 Geo. 3. K. B. Tidd's Pr. 886. 
(e) 3 T. B. 507. (/> 6 lb. 71, 

the 



Pools 
Selwood. 
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the costs of the first trial, where neither appeared i&*5« 
to be in fault. 

Gaselee, on the other side, relied on the practice 
prevailing in the Common Pleas, where, if the ver- 
dict be the same way, costs are given in both trials, 
which, he submitted, was the more equitable rule; 
and the case of Burcfiall v. Bellamy, in the King's 
Bench, wherein the Court directed that the costs of 
a former trial, where the cause went off without the 
fault or contrivance of the parties (on having been 
referred to arbitration, in which the arbitrators liad 
made no award); should be allowed to the party finally 
prevailing, as in the case of a remanet. Here the 
award which had been made was in favour of the 
plaintiff, who had also succeeded on the trial. — He 
admitted there was no case wherein the practice of 
this Court on such occasions had ever been settled. 

Thomson, Chief Baron. Where the Court ha$ 
held the verdict of the jury wrong, the costs of the 
second trial depend on the order which the Court 
may make on the particular occasion. In the pre- 
sent case, as there appears to be no settled practice 
to the contrary, it seems most reasonable to adopt 
the rule of the Court of Common Pleas, which the 
Court of King's Bench, as it appears, have also 
recognized. 

Graham, Baron. There would have been no 
question about it if the cause had been a remanet, 
and this appears to be still the same cause through- 
out, though tried at different times, and the party 
failing should bear the expense from first to last. 

Per Curiam. Rule-absolute. 
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V ' 

Same Day. PARSONS V. NlX. 



if no one CLARKE had obtained a rule for a new trial 

appeartoshow .... 

cause against in this case, and the counsel, who were to show 

a' rule nisi for , - /A , . - 

a new trial on cause, not appearing, (this being a peremptory 



theperemDto- order-day,) the Court made the 

iy order dav, J 7/ 

the rule will 



be made 
absolute; 



Rule absolute. 



/"?«. Smart, Gent one, &c. v. Taylor, Gent. 



wiUnot^er PULLER, on a former day, obtained a rule to 

aside a writ of s how cause why the writ of testatum fieri facias 

issued after issued in this cause, and all proceedings thereon, 

wrtrof errof a shou ld not *>e set as ^e for irregularity, it having 

served on the been issued (as appeared by the affidavit of the 

writW error * defendant) and executed, after a writ of error had 

^on^sutns been brought, and the allowance served on the 

as the Kings plaintiff, previous to the taxation of costs on the 

in fact' he had inquisition. The latter part of the statement was 

a^p^f ° n verifie <f b y * e defendant's clerk in Court, who 

privilege. deposed that he served the allowance on the 

plaintiff on the day on which the writ had been 

allowed, " viz. an the 10th day of February 

"Jast. 

Dauncey, 
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Downey, showing cause, insisted that the writ of 1815. 
error was no supersedeas of the execution, as it was *^I^ ' 
wholly inoperative, and had not removed this cause, Gent 
inasmuch as the writ professed to remove a suit in €ne > drc - 
which the plaintiff was described as John Smart, Tat^oh 
Gent, one, fyc* our debtor; whereas, in feet, in this Gent - 
case, he had issued a capias of privilege, and had 
declared accordingly in his own person as a privi- 
leged officer, and not as the Kings debtor. That 
objection alone would be fetal to the writ of error, 
according to the case of Sampayo v. De Payba (a) j 
but there were other grounds of opposition to the rule. 
The 19th of February t the day on which the allow- 
ance was stated to have been signed and served, fell 
00 a Sunday ; and the writ was obviously brought 
solely for the purpose of delay, as would ap- 
pear from a letter of the defendant, offering to 
give the plaintiff his bond for the amount of hi» 
demand. 

In reply, it was submitted, that the day having 
been incorrectly fixed in the affidavit was a mere 
clerical mistake; and as to the tender of security, 
that would not go to defeat a party of his right to 
bring a writ of error. The present case was said 
to be distinguishable from that of Sampayo v. De 
Payba, where the form and nature of the action 
had been misrepresented in the writ of error, be- 
ing trespass on the case, when it should have been 
covenant — a mistake not merely of the person, 
but of the record: it purported to remove 1 a dif- 

(a) $ Taunt 82. 

ferent 



3*4 



Smart 

Gent 
one, &c 

v. 
Taylor 

Gent. 
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ferent species of action which must be admitted to 
be objectionable; but here the alleged defect is 
merely in the fictitious character of the party suing, 
which is surplusage, and immaterial: but the writ 
of error was, notwithstanding, an efficient super- 
sedeas, and the Court could not have refused to 
have seat up the recqrd. - • 

[Wood, Baron. They certainly could, if there 
were no such record — Suppose the writ had de» 
scribed the plaintiff as having sued qui torn?] 

We might then have amended, as the statute (£) 
enables us to do; and in the case cited the Court 
df'ddmmon Pleas suspended the decision till amend- 
ment of the variance. 



Thomson, Chief Baron. We cannot amend 
this writ,' which is an original out of the Court of 
Chancery. 



Per Cur. 



Rule discharged, without costs* 



(4) 5 Geo. l. eh. 15. 



La Costk 
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La €o*tk and others, v. Gisxman. ***** 

THE declaration in this case stated, tbat by a Plea by 
certain indenture, &c. the defendant had assigned $£"[ dcbtor 



in- 
ter 



his interest in a policy of insurance to the plaintiff, becndigcha^. 
and had therein covenanted that he would, from 51 Geo. in. 
time to time, &c. pay to the insurance office, on or pi^*!^ 
before the loth October, in each year, the yearly action of cove- 

r i j • j ,. t *l -j n*nt brought 

stpnof 19/. $s. 10a,, in order to keep the said againstdefen- 
insuranceon foot, and to prevent the same from ^^^1 
becoming void; yet, that although said defendant P° hc y of in- 
ought, &c. he had not, nor would, &c. - notpying ac- 

cording to hit 
covenant the 

Pk» ; that-said plaintiffs ought not to have their 3SjT" 
aforesaid action thereof against defendant* because, keeping the 
&c. (pleading his discharge under the insolvent act foot, which 
of 51st Geo. 3, in the usual manner) and praying ^Sea^ent^ 
judfHiepL if plaintiffs ought to have execution for tyW» <**?- 

li. -j u o. • * *u charges it not 

their damages by reason, &c. on or against the being such a 
person of said defendant ^WeTa" 7 

• • - future time at 

was contem- 
Demurrer; for that said sum of 19/. $s. 10 d. plated by the 

was not due or payable on the said 1st day of May, pacing the 011 

in the said act mentioned : — and that said plea is Act * 

pleaded in bar of the said action ; whereas it ought 

to have been pleaded in discharge of the person 

from execution, and also for that, &c. — Joinder in 

demurrer. 

•The 



5*> 



ili5. 



La Costs 
and others 

GlLUtAN. 
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The question on this demurrer was, Whether the 
sum covenanted to be paid yearly by the defendant, 
to keep the insurance assigned by him to the 
plaintiffs on foot, was such " a sum of money 
payable by way of annuity, or otherwise, at any 
future titae or times, by virtue of any bond, cove- 
nants, or other securitiee-of apy nature whatever," 
accooding to the words of the 51 Geo.^. (the 
mscAveot act) as. would have entitled. the creditor 
to prove a dsbt equal to the value of spqh future 
payment, and to receive a dividend thereon out 
of the estate of the insolvent, a$ in the case of 
bankrupts. 



Toddy, for the defendant, submitted, that though 
this was not, in fact, an annuity, it wps a future 
annual sum payable by the defendant for the benefit 
of the covenantee; that it was computable in value; 
and would have entitled the plaintiffs to a dividend 
of the insolvent's estate and effects under the 49th 
Geo. 3, ch. 121; and that not having been so 
proved and valued, the defendant was entitled to 
be discharged from all payments subsequent to 
the 1st May 1811. But 

The Court decided that this was not such a 
future sum. And that the defendant wa» not ex- 
. onerated from it by his dischaige, and therefore 
they gave 

Judgment for the Plaintiff* 
* Tide Auriol o. Mill*, 1 T. K. 94. 



FUGE 



*AST«l T£RM, 55 GEO, \U. 317 

1S15. 



FUGE V. COCKRAM. Tu*d*y, 

Mayt. 



THE plaintiff who was farmer and renter of the . a coach 
post-horse dudes for the district comprehending a^oc^AcV' 
the county of Devon, brought an action oiussump- j ^™^ w 
*it against the defendant, the proprietor of a licensed not protected 
hackney coach, for duties, and a verdict was found cense fromthe 
for the plaintiff (damages u. 3<£) at the spring 5SJj c h0 i^ ired 
assizes for the county of Devon, in 1 814, subject to wholly by an 
the opinion of the Court, on the following case : Lrform a t0 

journey. And 

' The plaintiff, At the time of the letting of the is liTbk 1 *^ 
carriage by the defendant, hereinafter mentioned, E^of ** 
was the farmer of the post-horse duties arising ^ hos « duties 

. At . , ,. • i.-i 1 a .. ^ for one fourth 

withm the district which comprehends the county of the hire if 
of Devon, by virtue of a proper contract or lease ^ouT^d 
from four of his Majesty's Commissioners of bring back, 
Stamps, duly authorized in that behalf tag such hir-" 

ing may be to 
go to and 

1 The defendant, at the time of the Jetting of the "turn from 

1 • /• • 1 •-!•»>, someplace 

carriage, hereinafter mentioned, resided at Ply- within the di* 
mouth, in the county of Devon, and was duly SS^ad tothe 
licensed by the plaintiff, under an authority given P 1 **? *p«cificd 
to the plaintiff ty the Commissioners of Stamps, to and although 1 
let to hire horses for the purpose of .travelling post, g^^um* 
by the xnil.e, and from stage to stage; and also to than hit fare 
let to hire for a day, or any less period of fime than been had he 
twenty-height successive days, horses for drawing Sn^J^ 
coaches or other carriages used in travelling post, journey m a 

or * 



]^ " Gt»wi#awo^^ 

tw stage-coach at Plymouth, of which Jtta MlvwQQM*. 
■""***' a copy:' 







*1I 



.authority unto John Cockram to fc t to hire 

t. ^ a P u ^; c sta 8% *} 6° the d^tance between ( 

* Plymouth f^rid Pfymwili tyoclc, pvefStqne* 

^ \h6use j&ridge, being, two miles and back 

.eighteen times in every week; to cany at one 

linie npt more tfian four inside passengers(&U- 

dren in lap'exbeptecO, and hot more than live 

I °H*WM l?? 5 ^ ^ 1 * 8 ? exclusive of the coachmau. 

, but mcludink the guard, only three of whicn' 

. ( passengers are allowed to sit on the front of tap 

roof: provided always, that no childreq in 

. the lap, br under seven years of age, shall be 

included in or counted as one of such numbet 

of outside passengers, unless there shall be 

more ^han one, and if more than one, that two 

of such childrep shall be accounted equal to 

one grown person. And this license is tq 

continue in force for the space of one^year 

^ from the 17th day of January, 1 Si 3" 

IV. AdamttVdtforiL < 






'Tbi 



tfiTte difoftlant paid a weekly eo«porifrrti of : / it** 
illy coach duty/ 



Ctaaftto*' 



4 By an act of parliament, made and passed jn the 
45th year of the reign of his present Majesty,, 
intitule^, an act for the making, repairing, lighting, 
watching, and watering certain roads from the 
borough of Plymouth to Slonehouse Bridge, and 
Plymouth Dock, in thq county of Devon, and for 
regulating the stands and fares of hackney coaches 
and carts using the same, it is enacted, that it 
should and •might he lawful to and for the said 
trustees, and they were thereby authorized and 
empo^efed from time to time to license such apd 
soniany sedan chairs, hackney coaches, chaises, 
Waggons, wains, carts, drays, carriages, as to them 
fhaJjTseqn right and proper, to ply, or to be kepi 
for hire, for the purpose of carrying or conveying 
passengers, goods, wares, and merchandise,, and 
9tber matters and things, within the several parishes 
ti Saint Andrew and Qharlcs, in the said borough 
of Plymouth, and the parishes of East Stoat- 
house and Stoke Dumarel, in the said county of 
Devon, , any thing contained in the therein re- 
cited acts, made in the 10th, 1 2th, and 14th 
yeaps of the reign of his present Majesty, or 
any of them, to the coptrary thereof in any wise 
notwithstanding/ 

1 And it is farther enacted, that it should and 
might be lawful to and for the said trustees to 
demand and take, or cause to be demanded and 
* T Y taken 
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lflig. , takeh, for' each and every swish license, for each 
f mt and every *e«lan chair, hackney aoach> chaise 
o. waggon, wain, cart, dray, and other carnage, the- 
0CM ** *sum of 2 a. 6 rf. and no mois, which money should fee 
paid to the clerk of the said trustees for hi? trouble 
in making out suchUcsme* and if any .person of 
persona should, after the 29th day of Styfembft* 
then next, ply . with, or carry, or convey for bif& 
any passengers in any sedan chair or chairs, <jr *Qf 
coach or coaches, chaise or chaises, or ply witfe, pi 
carry or convey for hire, ia any waggon, waify 
cart,' dray, or , other carriage, any gepdh, warettf 
Merchandise, or ether matters or thiogs, withkv*h# 
&td parishes of Saint Andrew aftd Ctar^iteftte 
borough of Plymouth, and J&zrt iStaMftoitfet wA 
Stake Barnard in the said county of Deoon, or &ny 
of them, such person, or persons not being so 
ficensedby the said trustees, then and in every aueb 
case every such person should forfeit and payday 
torn not exceeding 5/. Provided always, that zhh 
thing therein contained shall extend, or be construed 
to extend, so as to require any such license to be 
taken forimy post-coach or post-chaise empioyed 
or hired for the purpose of carrying ami conveying 
toy passenger beyond the limits or bounds of the 
iaid respective parishes, or to require any liceaso 
to be taken for any waggon, wain, cart, dray, or 
other carriage, employed or iired for the purpose 
of carrying or conveying any goods, wares, Or mer- 
chandise, or other matter or thing beyond the 
limits or bounds of the said ftspe^ve^mrishesi' • . 

% 
« Audit* -further enaotedytbst 4t <etoM and, 

might 




Cooks**. 
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itftght fc tewfttf to and fd* the eaid'trtist**!, from 
tifeife to-time, to appoint such Stand or stands fop all yj a4 
stfteh- li&cfeMy ce&cHea, dtafeea, waggons, wftins^ 
€ffrt^; v dfays, r ail* ttlhdF < eatridges, -> abd for the 
fltftfertf tbirfedf; *dspefc*t#y; ttoWrtMl and pW for 
Mk wfthfo fee 1 '&Lid"sevtertt <paH<*ie>Vas to tbem( 
die saiO^ti^t^sikttddBfela^figl^famd proper} 
an4 l if any pencil op persons should dtand'and'ipfy 
ftt*43*V%H& » fctiy backn^y £oach* chaise* waggery 
#i^/t*^, r i<fray; dr Whir carriage, in any Other 
ftete of<$k<>« tfrm ttcb pfece Or place* a* shook* 
^^y^p^htted '« gooh candor stands, 4Wenirai 
fc*i**Bfy -stictotffte every *Nh peiwn or pmobs «a 
<tffti*din$ sWhJW for «very kuoh /o*€pce<brfai^ an* 
^ aii^B^^ exoaeding 49^ v x -...;,,, r 

oa« Atid t it'ia fatfhef ettftcMd, 'tfcpat the owiidt do 
AftfeNUf ea&i^ 

4NK*/;«h«to, 4Wggori, wain, cart, 4*ay> aaAotfee© 
cfitftitfgtf so; >ifc*nsed and used, or >ktf* .for hire, 
AttOM'^atat; Of tease to be painMd^ audi uaapta* 
ft* fttfentoi* as the said trustees should .torecfc «d 
app^infl, fci white oii a Wack ground, each mimbei? 
fiCT twing tag than six inches in *ength, upm^ op 
flifcd, at attached to one side of each and weiy 
*te*i *ed*a chair, hackney coach, chaise, waggm** 
wain,cart, dray, and other carnage, or upon arto adate 
ether pari or parte thereof respectively, asi theis4& 
tfUstee&sboald direct or appoint ; and if any person 
or persons tfhould btand or ply wife, or let fetf tore/ 
within the -said parches, or any of theory any-aucb 
sedan chair, hackney coach, chaise, waggon, wain, 
Mrt, dray, brother carriage, not having euchawmber 
t 2 or 



Q<2$. GA1SBS aKT ?HE EXCH1W2K, 

*fes- kte numbers ao painted upon, or fixed, or attected 

£ v0 2 to such hackney coach, chaise, waggon* wain> ca*^ 

jt or other carriage, or having such number or num- 

.£oa«*69. Jieia^r any t parti dr. parts> *har$of. no6 clear; and 

legible, ev*ry*ueh pe&ea *oi offending] should , far 

everyiBuchoflGwice forfeit aad pay. ftpy atmifBpt 

exceeding 40^ .,• .c, .. A • '. Jt - • • ..mol 

1 And it is further reacted j that it fifeould *Q(tflvgbj; 
be lawful to and for the said trustees to ascertain 
and \affix the several- rate* $r feses tioobeipold for 
the use, or hire of every ffu&h sedan <:hair,i hackney 
coachi, and chaise, for carrying w *toweying *fly 
ftossettgerfior pdssenger* within - thQ\aiud\pari$be6» ©r 
amy afiithen^ and also r to aseerjtoft& : jand> fix^fte 
stoves) ^atefe or fares to; be pud for :thenjuse<*r feu? 
krfevAnyiiudh waggon^ lyakvcart, drayi <*r Qtfedr 
cajrriage,(foD carrying or ^conveying goods, wares, <or 
atarthdiufavand btber matters andthings>withii*tte 
sdid.pririshes, oranyof them,«nd frpratiroe toiwte 
Aq advance loiter* wry,* or filter such rates ctr<far*ft, 
dv any of tbern, <ad to tbeui the said trustee* isbauW 
^een^rigbti^aBds proper; and wteifcand as oiafef* 
such rates or fares, or any of tlfesx^shf^dibciffkdcm- 
tained, fixed, advanced, lowered, varied, or altered 
ify the said trustees, *be same ahoMki , froofc June to 
timet be /painted upoiva table, or tables, boajxi «r 
hteutbt vbicb table or. tables, board or board* 
ahoqld.be fixed or put up fa su$h conspicuous ptaOP 
or places within the said* respective parishes, <a$ to 
the said trustees should seem light ^nd, proper, 
and suph table or ,t*bles}-,board or boQCjte* **W *° 
fixed or put up/ should be and be deemed to be 

full 
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f&^& conclusive evident hf&H>suoh rates, to all ifl yfr 
{tet&nifwhoftisottfer, *" ' « / - i h ■» #>, y ^ 

• *Tte dete*dant,at fhetlme of the letting, .herein** Cocicham. 
eftet* mehtiotled, had a license from the 'trustees 
bftddP'the^aid act, for a<haekhey coach of the de- 
fendant V 9 numbered 1 8, to ply for hire, aqd fd carry 
and convey any passengers within the several 
J>ttritthe# iri the said ac* mentioned/ •' K*> 

•' 0» the 25th of January 1813,- one Philip Fwnte 
fjto6ett x hired'of the defendant the said coach, in 
ttetowh of Plymouth, to convey him from thence 
to&dk&CHufich, about a mile and a half distant, 
afld/ttad 1 again, both places being within the 
parishes in the said act mentioned 'and Stoke 
Chnrch } being between Plymouth and* Dock, and 
he was thereupon conveyed in the said coach from 
Plymouth to Stoke Church, and afterwards from 
thence bade again to Plymouth accordingly; .the 
defendant charged and received the sum of 5 s. 
fhtoi said Philip* Furze Gwett for the samey^the 
mm So chirgfed and received not being after any 
certain rate par mile/ > ^ 

€ The defendant did not, in his account, afterward* 
rerlddred to <the plaintiff, of the post-horse duties 
payable by itlffl to, artd received by him fcir, the 
J^tiify^tmMfcr the sum of 1*. $d., **ihg one 
fburth^the'fiutti iharged and received by him aa 
aforesaid 'no^b^lh/t^e paid to the said farmer any 
duty^whatio^er, intl^pectofthe said hiring/- t . 

l '- L ' Y3 Gifferd, 



Vr.° 
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Jjffifc. a ^"'teiM'd, m suppbrtof the venlitt, submitted, 
'¥uge that tM question depended on the construction of 
v. the several Acts of Parliament as considered with 
Cockra*. j^^ to^the Plymouth local att ! 

. Hie 44th of Geo. 3: (tte general stamp net) baa 
imposed a dfoty of i f rf. a mile for ^very horse ilstoi 
in travelling, with A special exemption in favour of 
horses used in licensed hackney coaches, witfehi'tUB 
tniles round the cities of London and fVestttoimter, 

1 6t the suburbs. ' By the 48th of the King s eh. $8, 
sec. 8. ; (the act for letting the post-^hotee duties to 
f$rm) persons letting horses to be used in travel* 
nfljL for wl#ch they shall charge a specific sum 
of money, are made accountable to the farmer 

v tor one fourth of the sum so charged, in the way 
p£duty^ thereby 'supplying a defect in the 44th* ' 

* . |Tnder u tbes^ acts the plaintiff is clearly entitled 

jp recover in this action, unless the defendant 'be 

f protected by t|ie provisions in the Plymouth total 

^acHney-poach act The 5otli of Geo. 3. ch.48. 

£$£• ?3i expressly exempts licensed hackney coaches, 

] lawfully used as hackney-coach stages about the 

r ^netrppjolis qndjts environs, and such an exemption 

, ji those particular coaches furnishes the 4rgutafent 

that no general exemption exists. Unless &er£f4re 

the defendant be protected by the local act, or iaa 

, show^hat.tfcis. Journey was. one of the efeftfteb 

, which fee was licenced to perform by tbje foipfl^a- 

t.giQners.of Stamps, he comes wit^n the p^-feop* 

duty acts, and is liable to account to the farmer for 

a fourth of the hire. • 

The 
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> (The Court» having put tb$ cape of the defendant ifofr 
taring gram the whqle distance, apd returned,} , . f UQB 

' t} iT 
It was submitted, that it wcmld then still have bejp a CW^** 
* distinct hiring for a specific sum, and therefore 
equally liable* The case of The King y. $w/f (a), 
determined in this Cpurt, was cited, as furnishing a 
decision, that & hackney coach, licensed by a local 
itetute, being hired to travel on the public road, 
constitutes a letting to hire by the stage within the 
prcpQiag o$ the act impQsing a duty on horses hired, 
far graving carries ijse4 w travelling post 4 

Bayly, for the 'defendant, objected, that the 
pjresent proceeding went to charge the proprietor 
of this hackney coach., not with either duty singly, 
but with the two distinct duties for one and the same 
object, the charging which with either of those duties 
should necessarily discharge it from the other : and 
thpt the question ought to be, which of those auties 
Jie was liable to pay, — The duty incident on His 
license (o ply as a stage coach, he has already paid 
tp the Qrqwn; but nQvy another additional duty 
is sought by the farnqer pf the post-horse duties, 
un<Jer the pretended distinction of this particular 
journey being a letting to hire. And that creates 
the distinction between the present case and that 
ofTheKmgy.&pifL •■ 

' 'Itie 44th of the King imposes a duty on horses 
fetid hire. Subsequent statutes impose a duty on 
coaches canytng passengers. Here the defendbat 

J y 4 (" 
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v ***■»; , (&^&'rt&'dffl}tl^^ 

Fe 9 * whi^tbSH th& trifelduvoilcfy 1 [%lttg *ttfe» atotafat 
Coc*aa* of flte -^6l«HF4*e?foir i tfa6 ( ^h(W':dhaHoie 9 -4tfitt 

2*.-6A ^Artd-'to lfcft4><he "**«»' rjMWtfetfty^ 
licen^^-ftt^ ^^^ ot 

carrying* ; pa«ft!gers 'foi>- Mfll^ 'Tlwae an*- lift* 
words of the act of 25 Geo. 3, c 5% f ,*msi*4f?J 
and also of this case; but then he stops at Stoke 
Church, short of the distance which he was al- 
lowed by his license to go, and returns with^ri* fere 
- ' - - before he has proceeded to Plymouth "Dhckr Nbj* 
,»Mte Church is to the nsuat rami to PipxMh 
J)Wk 9 kttd if hi might have gone tfa<*hi>tew*;£ 
under the protection of hife license afortiuft might 
he havteypnte a less difctanoeon the same ro»tey?i/arf 
MHHetoqjtts eon/inetinsemnut. As to thddgfemlarit 
:being called on to prove that thi* journe^ wa!Mrt^e>6if 
those which it was permitted him to perform under 
hie litdnsty it is, on the contrary, inc^nbent oridhe 
plaintiff to show that it yas- not ; bat if it were m*t 
or if thedefyndanlffc coach hetd not beefrso^ltSeireed) 
tibfc duty toi which he would have been lialMe would 
be ttwrtorrstage coaches, by the expressenactmrntof 
. .tiie 33* (5^,1 3v ch. 108, sec ^i, andritot that oq 
horsealet tohirefcr dmwkigfcarriages traivdHbgposti 

* r fftVrfepty/it \* as lutgsd that the defendant bail 
;fft vifcir fattetitt* uaed ?&& cteoh, unot iqp** '«t*ge> 
AWrdrdlng to-hii liceas^, but as a^haofcn^cted^ 
;t&r wtttdi ht wAa not itamsed* .and tf |iea»a0 icaUed 
an lb pay two duties it was because *i& bad' u»d 
kfe cp&cb in-aoloabfe tttiploy J^»ba*-'ia4he 49th 




May 8. 
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alluded to) it wKrift bq ftupd .'that the vmM&t ^p^I 
pieces whencfeaod where sucbt coaches w^/ a^fr*. *. 
W0$d to.gft end tta iMinber of miles betffiwn *uqH) *******•• 
places shall be expressed add inserted in/the licence* 
In this instance, thedefendaotVcoach^Ls hired pffi 
the stood, afod'did pot gojas-a sftg?. but. ,94.$ 
hackney coach. . ,♦, t ;>..*,• 

'■■'.■ Cur.)tHtv..mltk \r< 

1 > • • f ...... .,_?; .\, , a> 

-. Th oftisoir r Chfcf BartnL^ Tbe qutttton jor> ,tfoti . ^^ 
bpiaion oft thfc Courtv ia, #hethef .«) tbfe £*w *bfl ' 
dtfaadaM is protected -by bis stage twcfe iiqsMfc 
from tfcceauottfig to tbe famw of the pert-bogs* 
dqties for one fourth of the $um t rweiY$d>tyfW^ 
fc^the >fare for* the journey wbteh ha* gweafWfl tol - 
the rpre^t Action '[/usra Jiis Zwdri^aqg^ 
the^faciA ff tketcase.] ... ; . . . . 1 1 ..1. !-!.•]>;> ^ibd 

•r«iw.. • ... . . •• ■.!•.«• <. .*# ?f u.j-iU/ o-orfl 

-v i New it eppcars thai » tbe . defendants itefci bbl x 
coach on the occasion ia,<^ufi6tk«H to OawtfMdfgq 
foam Plymouth, \& Stoke* and to briug bimjjb&ek 
hgain: And although that place be on i:be,fro*d* 
'tmd^within the distance for whidvhe_waa lioesfcedj 
on particular* occasion^ to use h aa a stage jcoadti 
yefrtakiiig elL tbe ©iccuoiatancea efr fcbiaca$e> into 
consideration, we are of opinion that by such extra*- 
tedinary lettieg, hftvbg cs^dbiu* to SlokqGf&<A 
aodibraugbtittm back Jagaii, without ibftving l( go<# 
hh.rtage^ile. Ms within tbe provision of the afit 
weabn^the po*rhorfte^iuti€B ; aud*ha* hfrttwefey 
fateanMttabke tbtaooounbto tbuptibon fan»ii>g fheae 
AitieayiociOfte- fourth of .tbe <WHT&w?eAJvf Wfl* 
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v l8l 5« , for ihfct journey. We therefore think the vtcsfiet 
Jtoex for ^ e pWatiff for 1 & 3 d is right, and must stand. 

COCKEAM* 

Parftor to the Plaintiff. 



&me n<y. t Cavenagh and others «?. Such. 



a pared ThISwbs an action on the ease, to recover tb# 

deliverer to 

the guard of a value of a parcel of notes, chained tohave baea Just 
Sb?wm to ^ the defendant, to whom jt bad ^ intwfet! 
the porter of for delivery at the place of its address, TbepUwiW 

the inn where ._ ' . *" * r> 

the mail atop., tx& declared against mm as a common porter of 
nSki"to ««*»*> **• <<* W», from a certain inn called tht 
carry out the Lamb, to the houses and abodes of the persons to 
brought by whom such goods, &c, brought by the Bristol mail, 
S^Sfibr «■«** ** <******* ;-Hfce frst count of Hie. d*la- 
tuchdutya ration charred the defendant as such porter, uotb 

portion of the . . ^ . j ^ . . \ . .. 

tum demand- f ecavwig the pared, on en undertaking to deliver tf 
2f to **% «* *• bMlong*<«we of the plaintiff*, who* 
not make such jg was directed j— the aet&nd count cbaqgad a amfer 
SauTm^i". Mftdcrtskiog for a certain reeaonable wwd ;-**be 
•ibie fonts 4fcrxicpu«tira*OQtiwpto^ 

4d be delivered to the defendant, to be teowoly 
kept by him, and senielwrad to the pkwttffe at 
tbotr request j*~*be fourth Mont, teorar* 

Tie esuse m fried at the Jtotftf tamer Asr 

Ass, ifis*-~Veirii(*fcr to pbif^ v w*faW*t*y 

to tear* to orter a oops**, if *& Grot jfemtf 

^ decide 
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decide in favour o£«he defendant, on the Mowing i8*5« 

c *** Cavbmagh 

and others 

* 3^8 pWntiflfe ajre in partnership together, as gB J^ 
bankers. They have a house of business at Bristol^ 
and another at Bath. On Friday, the 4th of 
December 1812, a-pascd*. containing a bill of ex- 
change for 50/., and promissory notes for 230 /•, 
the property of the plaintiffs, (and which parcel 
was directed for the plaintiffs, at their banking 
house at Both), was delivered at Bristol by the 
pkmftffis clerk, to one Rich* Butsworth, the guard 
of the Bristol nail coach, to be carried from 
'Jttaflrf to Bath. The guard of the maA-coach is 
the servant of and appointed by the post-office* and 
hasuotfriag to do with the proprietors of the coach - r 
neither has he the care, nor does he intermeddle 
with tho parcels ordinarily sent by the coach. The 
defendant was bead porter at the Lamb i**, in 

~Jfcrift> ait which house the J3ri*&/ mail-coach stops; t 
and, as *qch porter, he has the cbaige of all the 

i pastel* faragght to the coach-office, there to be , / 
delivered; at Bath ; and it is his business, as such ; ] 

pottery lo deliver such parcels to the jdiflBeneat per- . 
efcftrtJtert* foe whom they are dieted The ' ! 

! oounse nof . tewaess is, when a coach arrives, the 
Jriucels taraifeht by it are taken into, the coach- 
offieey -checked, and madded off tern the *my*biil, 
and copied into a book, aod then left in.fthe offioe, 
to be take* Mt by the porter. The porter receives 
/d far every 3d. paid for porterage <tf*ny parcel, 
the (remainder is the profit of the proprietors of the 
h**b £*V &r booking. In tbia wajv*«d ftr 

putting 
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^Jrifri* ■■ fcuttftig passengers' luggage itito the coach, th£ 
£!avbnX<mi defendant \vas* remunerated for his services. Thtf 
and others defendant had, in his employ as under porter, ode 
,_ g^ll . Minty, who was hired, and also paid by defendant 
fcfr Mi services; The parti& In ^uestioh was^ferrfed 
Yif Bettsivvrth from Bristol' io the Lambltni;ht 
mth, \vhere b£ delivered ft to #f*%, and infortnttl 
^Wify it 1 wd& a bank pared*, and therefore desired 
it tulght' be Immediately- dilivdred; Jfi&fy'tifcfe 
th^ parcel to the coach-bffite of the Lamb Inn; add 
informed his master, the defendant, that Bettmvfth 
broiigHt it, and said ft was a valuable parMl, When" 
the defendant ' himself marked Upon it' Btf , *s : tfM 
stinhaWWceived ftaai the Iplaiittifl; for its detfrthy; 
idd ifter'&b doing the defendant placed it taftfer 
iKe #ind## 6f thfe fcoaWiKifltee^effing JMwty' tot 
f6 (ak^e Mf paH:el, a^k Was a valuable one; fend 1 he 
feared he might lose If. JSiify then* took tfurt 
cfelivereA the ottiei- parcels, as was his usual duty 1 ? 
the parcef in question, when he left the coacfrdfficg, 
he saw lying uilcter the window in the office. The 
parcel never was delivered to the plaintHfe ; baft 
after it was so placed .under the window of the 
coach-office was lost Previously to and at the 
time the parcel was so received at the Lamb Inn; 
and afterwards lost as aforesaid, there was * publifc 
notice hung up in the coach-office,' that the sadfd 
proprietors would not be answerable for the-pottefs 
of the office. The proprietors had 1 since discon- 
tinued such notice, but it was up at the lame of the 
loss in question.* • . . ■• 1 1 

4 There was also hung. up there another public 
* notice, 
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notice, tJkmt the pw^ietors of thp coppb^o^d T po| *8fl$. 
be ransw^fthki for parcels, abqye theyid^of, 5,/,, Cavekagh 
vqles* £i*t$red aqd paid for as 3UcJjl' t ,1 > #i| ^.^*®* 

.•■■••.■ (I . ■ . i r *. ^. \f Such* 

G$brd> for Jbe ptefltiffs, The gpner&l rule js> r«iw^ f ' 
that a\p$rsQi\ receivings parcel ta bte carried foj ** *• 
TWti&js liable; tp\tfs $v*\$oyfX in the ev^nt pf i«jp 
k»*; >but ;$£ ground of pcen^tiou meant to ^e 
jq^d w,ip thipga^w, tb*t t^^fwdpnt.wa^thp 
«fya«t»\f<H; ^tpufpo^ftpf^^r persons, ag^f 
1ftaiftitjrill i| be cqotentfed that .thip action shouty 
♦haW/beep broqgbt. . Those persons $re tbq pro' T 
pfiptcys of £he <yfl$ph ; but they are not responsible 
iothiftoase, Wf^njuch as.tfye parcel wjhich h^sbeeq 
lfl#t,*pa$ flever delivered to them uncharge, to J}? 
fjipri^ r ^fwr w& **t apy.time -ui^der Ifr^contrQl 
^ia^^jcu^jMy^fortbe guftrd,,to wbpip it w$$ 
f#fus|jBd f wa^ nQt the servant of the proprietors* 
bvt.tf tfc.poptatffice : . nor ,was'the porter, fq wh^na 
fce. { deliw}red it, their servant, for the t pwpose qf 
carrying this parcel, but an iodividu^l acting inde-y 
psndeatfy and of ^ himself, receiving a remune- 
ration for bis trouble, and therefore responsible, 
however small that remuneration, Coggs v. jBer- 
twpi(<ay To authorize the distinction taken in 
this case between, the porter and those who. were 
said to ' be bis employers, that part of the case 
of Whitfield v. Lord Lt Despetwer (A) was cited ; 
where Lord Mansfield distinguished the postmaster 
from the person receiving a penny to carry letters 
to the post-office, and from the sorter acting in the 

(a) Ld.Ray1n.90p, (J) Cowper7^5- 

business 
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t ^. l*fo business df his department, both of 'Which lattef 

£tt+fttfAotf were '1*^ t0 beilatte iW'lAsses, dlttiougli 1 thd 

and^thew fonnei'was not*; and fa JMtddMmv^Fvwltr (\S)l 

8ma. the plaintiff, who had brought an action for ttie loSs 

of his luggage as a' passenger, agaftist thi^ master, 

add ridt against the coadmran, was nonstrited 5 the 

lattet, at thafttnie of day, noticing the servant of 

fee format f6r tiitf purpo&fe of carrying 'goods as 

ifdU a4 "persons, the conveyance of luggagfe being 

ffienun accothmod&tiOn customarily paidfiir b&fortS 

ftte' passenger's fare. It is also ti maS^al^M 

this case, that there was a notice in *e <rod&^fflCfe ? % 

tfiat the proprietors of the inn would not Be Oh* 

aw&aibte "for the conduct of the porter! A : : ,,: 

»• Twotiww; CAgf «*;*% suggested that' titof 
bailment to the guard might net liave beett'GOtii* 
ptetely *t an «nd till the acted 4telta*y of lh*r 
parcel fcttfce fAaceof Hs 'destination, and whett^er, 
in that case, the porter might not be regarded as 
the servant of the guard. 

W;ijua**iB, C. F.j fmtrt, Bonteofcd that tbfi 
ptml W rarer teaprui tte purtojiy^f tfiejpfesotf 
defendant, for *be pujspqse . af oa*ri*gp, a«4 th#if 
it Jbad, it wa& »nly in &e <ei«todj!, *irt*r tp a spr*? 
wot <ftf the proprietors of tibe cowfr, ,or -«f :tl#* 
master ;pf the JUwi j(toi, and that -therefore thi* 
action ceukl pnfy)foe maintained egaiqst «pe qr .the 
other of those jpaatiee — that a delivery to the gna^d 
was nothing more tb^a a .delivery tp the coactfi by bj» 
bwd as much as a delivery to any outside -pas- 

(c) 1 &IL 282. 

senger, 
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senger, for the purpose of banding it to the coachman rtig. 
would have been, or it would have been a fraud on c AVEKAW . 
the proprietors, on h» part, as of course neither ended*** 
coach or hemes belonged to him. But, m, feet, the ^ww» 
pared was ultimately deposited in the coach-office 
at the Lmtib Ant, where Such, as the porter of that 
office, marked it with the Me of carriage to be 
charged as a parcel brought by their coach; and 
that established a sufficient custody on the par* 
of the proprietors of the coach, to fee them 
with responsibility for its safe 'delivery. The 
case of Hyde y. The Trent $ JMcr$ey Navigation 
OmtfHmy(d)j goes to continue the responsibility flf 
carriers to the door of the address to whiab good* 
are destined ; for a coach cannot go {from (house to 
tome*; nor should * bailor be necessarily <eoaydered 
a* contracting with every subordinatc'pewaa in (be 
enfjloy of the carrier. BtdUr J. said, m that case,. 
" The carrier is bound' to deliver the <goods, and 
" the person who actually delivers them acta as the 
u servant of the carrier/' Itis a feir criterion of the* 
situation of the porter in this caw, that he received 
01% one third of the porterage charged, and that he 
accounted for the remaining two thirds to the land- 
lord of the inn ; and that is a decisive test of die 
nature and of the fact of his employment It proves 
Wm to hdve been there in a different situation from, 
that of a common independent porter, whose ser- 
vices any one might engage, and that he was merely 
the porter of the inn, in attendance at the office, for 
the service of the coach ; receiving forthat^ervice a 
rateable compensation ub 'fixed by his employers. 

The 
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, ****■ . The ctees cited do opt apply to A* djetwrtiew 
Ca-vmao* *ttewp*ed la be, made in the p rr s rnf . i**#c* 
4M)othm As to the ewe^f MMOm ..»., JM*,, io- the* 
H^g. days the drtfes of a atBg e io ae rh yoyhahy ware 
mow limited than ** present Jt.wfll opt bs it #qe- 
tended that the stage-coach, proprietor- would ** • 
now be held liable for the loss, of fexeefe iFceHgd. 
by the coachman, to c*ny eccorj^ to.tht^.adr 
dress. Gfat v. Gray, 4 Esp. N. P. C. 1 77, show* 
diet the. proprietor is aoe weraHe ** ¥fijmfi T^ 
■cefredby the coachm a n, to.be.icaifledy e frh gpfc g h. 
•the owner be a passenger at the tinra> Iter**** . 
other cases to.tbe same point. Aft thftfcwtfl d$*. 
«ided io the ease of Coggf v. At*w4 wefciths** , 
private ponon »^ amwerabie, if he undertook A», 
carriage of goods, for a misfeasance, though tfeajr*. 
was notaoy ooqaideaatkn; and tbe,o«b7:4iftnaM» 
ww, the) a common carrier v«, obliged to, wderr 
take the carriage of goods, eod.a private pffsoo. vat 
a«l .WHh. regard to the disavowal <by ~ thp ^pro* 
•prietora of their responsibility for the. act* 0/ Afceir . 
porters, it is; in law a inere,. nullity; they .migty/*s 
■well disavow their liability for the .iniscpndiwfciof 
their cwcbman. . , 1 

. G$w/ replied, that as to the porter being the aec* 
> vent of the guard, Such and Bctttswwth might cerr 
-iainly unite in the contract for safe delivery, and it. 
would be competent to the plaintiff to adopt.tbat joint 
■engagement. The terms of the case AiUy satisfy ih« 
second count in the declaration, -which dees not 
charge the .defendant in any special character, hut 
goes on the naked delivery to carry for reward. If 
. "* * ' a person 
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ft 'ptfitoS^tigagfe eveti* 'i jiortCT at an inn to carry a 1 -jAk&. 
pt^^t'tto^ttof «ialce the landlord liable lor its 'cav'w 
l*# IJ Nbr*^\he^ster of the Zffriai Din have and oty£S l 
uiA HI Uatftf ftl fctkiorf ftflfie portemge fcf this parcel' ' g -* « 
if*>ta*>bfeen ^y ^elivft^f. -^mittfng the notfefe ; UCH ' 
dM^m^'lklbwtlk^/^ Bte pcrtert^tb be a : 
ntffity'It tt'fefcft ^sbertfe fl/e uiidetaritoftng Which L v 

THf&rstftf, ttiejf&drritr The single questiblT 
isf<#tiether • ttte defendant fo Ifable to" aceoutit to * 
th»*i«WtJffs tor Ihe^ojfe of this valuable pai*ei uC 
[flSf JQbflfift^ Men jrtefrrf tororar}. : It Vexfiressty 
ti^^tat^'dMta&n^ a* potaw, ha3 tlie cMge 
oNft ^fJfrfcfelfc sent by the coach^' antf wa^ the ageht • 
oP\hi* ^fic*rWtofs for tiie 5 put ^bse trf tfifeif 
to^t^^^to* 1, ^7 ^^ere xfirecte* 1 Aftflbugh * 
tirid]Wftef 'might Dot Have'beferimarfcfed^oiT from "" 
tbHIf^Mli;' that doesnot exrfudfe'tfee factf of its s 
beitiglefrtered iirthe books -of the office as a parcel ' 
seftPtty the toatii,' and to be taken' but for delivery 
by th£ porter. Then his remuneration fbrthkt duty 
is ttnbH; rf proportion of only one third Of the por- 
terage, the remainder belonging to the proprietor of 
tiie Lamb Inn, who (though it is not so stated in the 
casfe)'k *aid to be one of the proprietors of the 
coafch: -The parcel is found to have been in the 
cofcch< office, and to have been marked off, but 
whether the Sd. "was for carriage Or porterage, ' 
or bbtbf r two ! thifd& were either way to bi % de- 
duMftd, whether as th« share' of the proprietors 
©r-$f thfc landlord. It seems, the parcel was 
loeti white nesting to the office. Now it becomes . 
• ' • Z necessary 
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1815. necessary to consider in what character the defen- 
dant stood, and what was the nature of the 



V. 

8uch. 



Cavenaor 

and othere tract. There was certainly no personal contact 

on the part of the plaintifi with the defendant ; 
but this is a parcel brought by the coach, and der 
posited in the office in the common course, and 
therefore, without saying where any responsibility 
attaches, it seems to me to be impossible to main- 
tain the present action on the ground of a contract 
with this defendant And even supposing that the 
notice discharged the proprietors, that would not 
cast the liability on die porter. — On the facts of 
this case then I think we should order the po&te* 
to the defendant, and that a nonsuit be entered. 

Graham. The plaintiffs must have contracted 
. with one of three sets of persons ; first, with the pro* 
prietors of the coach, and they are exempt by the now 
legal notice, of which they availed themselves. Next 
with the proprietors of the inn, against whom the 
hardship would be great, as the loss was not attaibfe 
table to them. The last forlorn experiment k made 
against the porter. Now he is a depeodent character, 
and in the service of one or both, and therefore not 
a common carrier to whom the goods were bailed, 
but the servant of a carrier, receiving one third of 
the charges for porterage as a remuqeradon for his 
services, and therefore clearly not responsible. 

Wood, Baron. I am of opinion that the present 
action cannot be maintained against this defendant ; 
whether it is maintainable against any body, I da 
not say; I have however great doubts on that point. 

The 
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The first question is, What was his character- in the | ***5- 

transaction? It is admitted, that where a carrier's cavenagh 
servant loses goods, the action should not be against and others 
him, but against the master. Now I understand the s^ H . 
defendant, in this case, to be in the situation of a 
servant or porter to the proprietor of the inn, 
whose business it was to deliver the parcels sent by 
the coach ; for that service he was to deceive 1 d. 
in 3*/., and the other 2 rf. was to be received by tkc 
proprietor of the inn ; so that the proprietor, in fact, 
receives the money, and out of it allows that propor- 
tion in the nature of a rate of wages. The defendant 
therefore acted merely as servant of the proprietor ; 
and if any action be maintainable at all, in this case, 
it should have been brought against the proprietor 
of the inn, according to Mr. Gifford's argument ; 
but I give no opinion on that part of the case. — It 
is siaid, the master of the inn could not support an 
action for the porterage, but that I much doubt. 
On the whole; lam of opinion that the plaintiff 
should be nonsuited. 

Richards, Baron. I entirely concur, because 
it is impossible not tp say that the porter is merely 
a servant in this case, and therefore not responsible. 

Postea to the defendant. 



z 2 The 
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1815. 

1 * ' 

The King v. the Sheriffs of London, 

Saturday t 

May*. . in a cause of 



Parlett v. Barnett. 



to MSI? OWEN, on the part of the plaintiff, showed* 
must appear cause against a rule nisi, which had been obtained 
that aluhe by Campbell on a former day, to set aside an order 
halrcbeen *° r an attachment to be issued against the Sheriffs 
sworn. of London, for not bringing in the body of the 

A defend- defendant pursuant to rule, on the ground of ir- 

ant may be , . ° 

rendered regularity. 

during the 
whole of the 

fhe ™k£ ch He first took a preliminary objection to the affi- 
bringinthe davit made in support of the application for the 

body expires. . , . , , % * % m 1 

present rule) which was r that though the affidavit 
h not C com^ Cr vas made by two persons, it was not expressed in 
ple i e ?i eff( ^ - the jurat that both the deponents had been sworn* ; 
•erred. and that in the King's Bench, according to the 

The Court rute of Court, it was necessary that the names of 
ana^cSJent * e deponents sworn should be expressed in the 

3C&& J urat 

payment of 
costa) if the 

defendant It was answered, that the present affidavit having 

has been ren- 
dered on the 
evening of 

the last day # The affidavit was signed by both deponents, bat the 

of the rule, ju rat „& merely, " Sworn at my house in Guildford Street, 
^ven°e^riv this istdty of May x 81$, before me. It Graham." 
next morning* » hern 
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T>een sworn before a Baron, the Court would pre- 

sume it to have been complete; — that it was not The Kino 

required by the practice of this Court that the *>• . 

deponents should be expressly named in the jurat, f London, 

rtor was it usually done* ; but, by in a cause of 

Parlctt 

Thomson, Chief Baron. An answer so sworn Barnett. 
would certainly not be received; whatever the 
practice may have hitherto been, it would be an 
useful and proper regulation that all the deponents 
should be stated to have been sworn. Let it be 
considered a rule therefore, in future, that it must 
appear by the jurat of every affidavit, that it has 
been sworn by all the deponents. 

Owen then proceeded to show, that the attach- 
ment had been regularly obtained. He stated, 
that the Sheriffs had been ruled to bring in the 
body on the 24th of April, and that that rule ex- 
pired on the 28th, which brought the Sheriff into 
contempt, on the rising of the Court on that day; 
that the defendant was not rendered till the evening 
of the 28th, when the instructions for attachment 
must have been prepared, which was moved for 
and obtained at the sitting of the Court on the 
morning of the 29th ; and, that no notice had been 
given of the surrender till the 29th; which, by 
analogy with the justification of bail, being incom- 
plete till the rule for allowance be served, Res v. 
Sheriff of Middlesex («) could not be deemed a 

* And so certified by the Deputy Clerk of the Flea*. 

(a)4T.R.493- 

z 3 perfect 
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l8l 5* t perfect render * : And that at all events the at- 

The King tachment having been obtained, the defendant 

*• . could not Jbe allowed to make the present motion 

$ LoSoS, with e ff ect tiu the c P ste ^ d been te nde red, ac- 
in a cause of cording to the case of the King v. the Sheriff of 
Paiuett Middlesex (6). 



V. 
BA&XETT. 



CampkeU, on the other side, submitted, that the 
defendant h$d the whole of the 98th to surrender; 
and that the notice was served as early as tee 
minutes past ten in the morning of the 29th, a* 
appeared by the affidavits ; and that an offer waa 
then made to pay the costs of the attachment, and 
refused. 



Per Curiam. 



Jtule absolute, on payment of 
costs of the attachment, and 
of showing cause. 



* The Master being referred to, reported, that a surrender 
was not complete till notice given. 



(b) 1 Taunton 56. 



King 
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1815. 



Kino p. Price. 5^^,, 

May 6. 



OWEN had obtained a rule, calling upon an On motion 
attorney ia the country, to show cause why he mcnTfor^not 
should not pay to the plaintiff a sum of money paying money 
which he had received for him, from the defendant vious order 
in the above cause ; and why he should not pay the j£ fjjp 
costs of that application, and answer the matters w ? l °j ias bccn 
, of tile affidavit on which it was founded; and no the former y 
cause being shown, the rule was made absolute on £^ wht that 

affidavit Of Service. money and 

the costs of 
such applica- 

The plaintiff having got the costs taxed, made a noTte paid, 

personal demand on the attorney, in due course, of ""! 9P"««t 

\ * i - ,- i V -j whlch order 

the sum and costs, and neither being paid, no cause has 

been shown : 
the rule for the 

Owen now moved for an attachment against him, attachment 

j ' • j i , . , , ° - will be grant- 

and submitted, that he was entitled to move for it ed absolutely 

absolutely in the first instance; and that the attor- jj^c^ 8 * 

ney, under such circumstances, ought not to have 

the indulgence of a rule to show cause ; for although 

he admitted, that in general where an attachment 

is moved for, for non-performance of an order of 

the Court, in all cases, except for non-payment of 

costs under the Master's allocatur, it should be 

through the medium of a rule to show cause, as 

was held in Chaunt v. Smart (a): yet in this case 

(a) 1 B. and P, 477. 

z 4 the 



Pbics* 
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lg| 5- the attorney had already had full opportunity to 
King do *° un der the original rule, when he ought to 
t>- have given any reason which he might have had, 

for not complying with that rule;. but having shown 
none, the Court would conclude that he could not 
show sufficient cause ; and being ordered by the 
rule to pay the money, in the. event of his not 
doing so, the Court would go as far in enforcing 
obedience to their own order, as they would in 
support of the authority of the Master s allocatur, 
in which case it was the constant practice to make 
the rule absolute in the first instance. He moved, 
therefore, that they would do so here on the non- 
payment of the money ordered to be paid by the 
rule, after having been regularly demanded, al- 
though it was coupled with the non-payment of 
costs, in pursuance of the Master s allocatur. 

The Court admitted the propriety of the appli- 
cation, and made the 

Rule absolute in the first instance (b). 



(b) Vid. Gifford p. Gifforcl, Forrest's Exch. C. 80, where the 
Master certified to the Court, that when an attachment is 
moved for on non-payment of costs, pursuant to 'an award and 
allocatur, there roust be a rule to show cause* Timmings * 
Blatherwicke, (there cited) T. 40 Geo. 3. 



RUSHFORTH 
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RusBffORTH v. Beatson and others, Monday; 

May 8. 

Dyson v. same. * * — 



THIS action was brought in December, 1814, by of ™ c it J™* 
the plaintiff^ who was in the woollen trade, in the of actions 
parish of Halifax, against the chief constables and Se^unSSF 
two other of the inhabitants of the hundred of b ythehueand 
Agbrigg and Morley, in the JVest Riding oi the ch. 13, for the 
county of York, for the recovery of 86/. 6*. 8d. SSSSSJlog 
For damage done to his mill by the rioters in 1812. ?' P? 1 ^ rob- 

. .^ . . - . J bed, held not 

under the provisions of the statutes *. ' to have been 

rpt adopted by Uie 
* ue riot act, 1 st 
Gto. 1, ch. 5, 

» The following abstract of the several statutes may serve ™q Ue ^ * ub " 
to elucidate this case. The 27 Elizabeth, ch. 13, referred to statutes, as a 
by the subsequent acts, extends the provisions of the earlier necetsary con- 
statutes of hue and cry, for indemnifying the party robbedUr towTrcte^ence 
provides for the reimbursement of the inhabitants of hundreds to the 27 Etec. 
sued for damages, by contributory taxation and levy on the ■ndtbat^the 
other inhabitants, and limits the period tvithin tvhich the 8UCn manner 
action against the hundred shall be brought, to one year after &c." are con* 

the robbery committed. By the 1st Geo. 1. stat. a. ch. 5. fined to the 
* .. . . . . , . • • . « „ mode of reim- 

tec 4, (the not act) it is enacted, that persons unlawfully, &c. bursing the 

assembling and demolishing, or pulling down or beginning to person dam- 
demolish or pull down, any church or chapel, or any dwelling- recovery 1 of C 
bouse, barn, stable, or other outhouse, shall be adjudged damages, 
guilty of felony, without benefit of clergy; and by sec. 6, an In the case 
action is given to the party damnified by such persons to i| t ]o n C f ^,°" 
recover damages against any two or more of the inhabitants works of mills, 
of the hundred wherein, &c. to be raised and levied on the the determin- 
inhabitant8 of such hundred, and paid to such plaintiff in {he works ** 
such manner and form, and by such ways and means, as are destroyed be- 
longed to the 
mill, or were independent, of it, forms a question for the jury, whose finding wiU 
be conclusive of that fact. 

provided 
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l8l 5- The declaration contained six counts: the three 

Rushforth first were founded on the statute of the 41st 
«• Geo. 3. ch. 24, and stated, that after, &c. to wit, 
and^thers, on » &c * at > *°- * vcre persons, to the number of 
o* twelve and more, being then and there unlawfully, 
8ame * tumultously, and riotously assembled, together, 
to the disturbance of the public peace, did unlaw- 
fully, tumultuously, and with force, demolish in part 
a certain water-mill of said plaintiff, situate, &c. to 
wit, the walls, doors, windows, window -frames, 
locks, and hasps, affixed and belonging thereto, and 
part of the said water-mill of the said plaintiff, and 
certain works, to wit, certain shears, frames, ma* 
chines, and straps, to wit, twenty, &c. &c. of the said 

provided by the 37 EUz. for reimbursing the person or per* * 
'sons on whom any money recovered against any hundred by 
any party robbed shall be levied. The 8th section limits 
the time for prosecuting offenders to one year* The 9th 
' Geo. 3. ch. 39, to obviate doubts as to the riot act extending to 
the demolition of milfe, enacts that the demolishing, or begin* 
ning to demolish, &c. any mill, shall also be felony ; limiting the 1 
prosecution to eighteen months from the time of the offence ; 
but that act not having given the party damnified by such demo- 
lition any remedy by action against the hundred, the 41st 
Geo. 3. ch. 34, was passed to supply that omission; and by 
that act, the same power to sue for and recover damages 
against the hundred, is given to the person or persons dam* 
nhled by the demolishing or beginning to demolish any mill, 
as was given in the cases enumerated in the 1st Geo. l, and 
the same mode of reimbursing the person sued. The last 
statute 53 Geo. 3, declares that the burning or demolishing, 
wholly or in part, any building or erection employed in carry- 
ing on any trade or manufactory of goods, or in which goods 
shall be warehoused or deposited, shall be guilty of felony, 
gives damages to the party injured, by reference to the 
1 Geo. r, and Sniitt^^sxilti^such dattigwto ayear. 

** plaintiff, 
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plaintiff, belonging to the said water-mill, of great 1815. 
value, to wit, &c in contempt, &c. to the great ^ * ' 
damage, &c. and against the form, &c. whereof v . 
said defendants, who then were and still are four Bbatsoh 
of the inhabitants of said hundred, afterwards, to "{Jr 
wit, &c had notice whereby, and by force, &c. an * 
action has accrued to plaintiff, being the party in- 88me * 
jured and damnified thereby, to recover against 
the defendants, being, &c. his damages, by him 
sustained, by demolishing in part the said water- 
mill, and the works thereto belonging ;— the third ' 
for demolishing the works only ;-— the fourth, on 
1st Geo. 1. ch, 5, for unlawfully, feloniously, and 
with force, demolishing a certain outhouse of plain- 
tiff, situate, &c. and adjoining to a certain dwelling- 
house of said plaintiff, and used and occupied 
therewith ;— the fifth, on the same statute, for the 
demolition of part of a certain other outhouse, 
adjoining to a certain other dwelling-house of said 
plaintiff, and used and occupied therewith, to wit, 
the walls, doors, &c. together with divers goods and 
chattels of said plaintiff, to wit, ten shears, &c. ; — 
the sixth count, on the same, for demolishing a 
certain other outhouse, &c. omitting "adjoining, 
" &c." aqd the walls, &c. — Plea, the general issue. 

» 
Topping had obtained' a rule nisi for a new trial, 
contending that to bring the case within the 41st 
Geo. 3, the acts which occasioned the damage to 
the plamtifl; should have been hid to have been 
feloniously committed. He further objected, theft 
the frames, shears, and other machinery destroyed, 
formed no part of, nor in point of law could he said 

to 
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*$*5* "to havte belonged to the plaintiff's mill, which it 

RusHfroRTH was incumbent on the plaintiff to prove most sa- 

V- tisfectorily, to entitle him to recover damages from 

imddLhera 'the hundred under the statute, no part of the build- 

Dyson 4ng or mill itself having been demolished or pulled 

. ^g down by the rioters, whose violence was solely 

directed against the machinery; and be finally 

mainly insisted, that the statutes on which the 

action was founded had limited the period within 

which the suit must be commenced, to the term 

of a year from the time of the damage having been 

sustained; the first of Geo. 1, had done so by 

express reference to the 27 Etiz*, in which the 

clause 



• Atid be It further enacted by die authority aforesaid, That 
if after the said last day. of July one thousand seven hundred 
and fifteen, any such church or chapel, or any such building 
for religious worship, or any such dwelling-house, barn* 
stable, or other out-house, shall be demolished or pulled down, 
wholly, or in part, by any persons so unlawfully, riotously and 
tumultuously assembled,' that then, ' in case such church, 
chapel, building for religious worship, dwelling-house, barn, 
stable or out-house, shall be out of any city or town, that is 
either a county of itself, or is not within any hundred, that 
then the inhabitants of the hundred in which such damage 
shall be done, shall be liable US yield damages to the person 
or persons injured and damnified by such demolishing or 
pulling down wholly or in part; and such damages shall and 
may be recovered by action to be brought in any of his 
Majesty's courts of record at Westminster, (wherein no essoin, 
protection, 6r wager of law, or any imparlance) shall be al- 
lowed) by the person or persons damnified thereby, against 
any twb or more of the inhabitants of such hundred, such 
action for damages to any church or chapel to be brought in 
the name of the rector, vicar or curate of such church or 

• cnapd 
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clause of limitation gf the action against the hun- t l8l fr . 
dred is first exacted; and. that the subsequent r US hforth 
statutes had adopted that clause by uniform and v - 
constant reference to the 1 Geo. i, which con- and others, 
structiop Mas consistent with justice, and the Dyson 
object and policy of those statutes. ^ e% 

chapel that shall be so damnified, in trust, for applying the 
damages to be recovered in rebuilding or repairing such church 
or chapeT; and that judgment bemg given for the plaintiff or 
pkintifis in such action, the damages so to be recovered shall, 
at the request of such plaintiff or plaintiffe, bis or their execu- 
tors or administrators, be raised and levied on the inhabitants 
of such hundred, and paid to such plaintiff or plaintiffs, in such 
manner and form, and "by such ways and means, as are pro- 
vided by the statute made in the seven and twentieth year of 
the reign of Queen Elizabeth, for reimbursing the person or 
persons on whom any money repovered against any hundred 
by any party robbed, shall be levied : and in case any such 
church, chapel, building for religious worship, dwelling-house, 
barn, stable or out-house so damnified, shall be in any city 
jqt town that is either a county of itself, or is not within any 
hundred, that then such damages shall and may be recovered 
by action to be brought in manner aforesaid (wherein 90 
essoin, protection, or wager of law, or any imparlance, shall be 
allowed) against two or more inhabitants of such city or town; 
and judgment being given for the plaintiff or plaintiffs in such 
action, the damages so to be .recovered shall, at the request 
of such plaintiff or plaintiffs, his or their executors or admi- 
nistrators, made to the justices of the peace of such city or 
town at any quarter-sessions to be holden for the said city or 
town; be raised and levied on the inhabitants of such city or 
town, and paid to such plaintiff or plaintiffs, in such manner 
and form, and by such ways and means, as are provided by the 
said statute made in the seven and twentieth year of the reign 
of Queen Elizmbeth 9 for reimbursing the person or persons on 
whom any money recovered against any hundred by any 
party robbed, shall be levied. 

the 
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i**5* Parke and Rich&rdmi now showed cause against 

Rushforth *^ e ra * e - — The objection rf the damage not having 

*• been laid to have been done feloniously, they ar- 

md^ew S^* should have been made (if there were any 

Dyson thing in it) the subject of a motioa in arrest of 

J^ e judgment, but was no ground for obtaining a newr 
trial. Then they insisted, that the determination 
of the question, Whether the machinery which had 
been destroyed formed part of the works of the 
mill, was the province of the Jury who tried the 
cause, and whom the Judge had considered, from 
their local knowledge, fully competent to decide 
that point ; and their decision, therefore, must now 
' be held to be conclusive- Then the most important 
question, of Whether there be any limitation of 
time for the bringing actions against the hundred 
for the injury done, remains to be considered. Now 

' there is certainly no such limitation expressed in 

any of the Acts on which, the present proceeding 
is founded; The prosecution of offenders, indked; 
is expressly limited; and that affords an argument, 
that it was not the intention of the Legislature to 
restrict the bringing actions, or that would also 
have been provided foe. Then it becomes aa 
object of inquiry , Whether the slight and partial 
reference to the 37 Eliz, in the 1st Geo. t, adopts 
the clause of limitation contained in that act On 
the trial, Mr. Justice Le Blanc, when that objec- 
tion was takeny expressed hnsetf to be of a con* 
tcary opinion,, and overruled the objection, holding 
that the reference did not reach the clause of 
limitation. 

It 
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It was said, that the same opinion had been held *8*5* 
by Mr. Justice Bullsr y in a causa tried before him b UWJ fobth 
at the Summer Assizes for the county of Surry t in v* 
1797, That case waa an action against the hun- J^J *3^ 
dred, for damages by the destruction of some Dysox 
bouses in the Borough ; and on the objection being 
taken, that the plaintiff was barred by the statutory 
limitation, his lordship ruled that the limitation 
related only to the prosecution of offend^ 
criminally*. 



* Marriott v. Cooke and another. 

The plaintiff had brought an action against two of die in- 
habitants of the town and bosongh, of Soidhtvark, to recover 
damages under the riot act, 1 Geo* 1. st. a. c. 5, for the demo- 
lition of his house, which was stated in the declaration to be 
a certain dwelling-house of the said S. M. This action was 
tried before Mr. Baron Hotham, at the Summer Assizes for 
Surry, 1796, when the House appearing to have been not fa 
the possession of the plaintiff} but of another person, the Judge 
Elected a nonsuit; and op motion made next term, (Mich. 
37 Geo. 3. ) to set aside the nonsuit, and grant a new trial, the 
Court of C. P. refused a rule; Buller, J. saying, that if the 
foterest in the house was special, it ought to have been 
specially stated. 

The plaintiff afterwards (Tr. 37 G» 3,) commenced another 
action for the same damage against two other inhabitants of 
the town and borough, which came on to be tried befbm 
Butler, J. at the Summer Assizes for Surry, 1797— The De- 
fendant's Counsel objected that the action was commenced 
too late, as the 8th section of the statute provides, " that 
" no person or persons shall be prosecuted by virtue of 
" that Act, for any offence or offences committed contrary 
" to the same, unless such prosecution be commenced within 
" twelve months after the, offence committed;' 

But 



same. 



V. 
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» x * t5 ' . Tvppmg, in reply, in addition to what had beetr 
Rushforth urged on the former occasion, contended, that aH 
* the statutes on the subject matter being in pari 
' and others, materid, should be taken together, as constituting 
Dyson an entire and general law ; and that the reference 
to the 27 Eliz. by the riot act, was not slight and 
partial, but general and comprehensive ; the words 
of the sixth section, of th&t act " in such manner 
"and form, and by such ways and means as are 
"provided by the 27 Eliz" being applicable to 
every part of the context of that section, and em- 
bracing every provision adopted ' by that section, 
in common with the 27 Eliz. That the question of 
the damaged machinery being part of the works of 
the mill, was for the consideration of the Court, as 
depending on • the construction of an act of par- 
liament on the facts adduced in evidence, and should 
not have been left to the Jury. He submitted, that 
the damages recoverable were in. nomine pan*, and 
as such, the suit should be limited to some precise 
period, lest the party sued should be deprived of 
his means of defence by the lapse of time, and the 
changes incident to the inhabitancy of the hundred* 
composed, of course, of a fluctuating body: and 
lest the burthen should fall on persons who at the 
time when the mischief was committed formed no 
part of the hundred, which might, at the time of the 



But BuBer, J. was clearly of opinion that this section im- 
posed no limitation on actions, but only on criminal prosecu- 
tions. He said the defendants on the record had committed 
no offence contrary to the Act 

Hie plaintiff therefore obtained a verdict 

action 
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action brought, consist of persons who bad not then 
resided there, while those who were at that time T 
actually dwelling in the hundred might have removed 
elsewhere :— that the object and effect of the Acts 
warranted such a construction ; and that it never 
eould have been intended by the Legislature that 
the prosecution for the offence should be strictly 
limited, while the action given to recover damages 
from the hundred were illimitable. That such a 
construction as would assume the adoption of the 
clause of limitation to have been in contemplation 
of the Legislature, was further confirmed by tbe 
52 Geo. 3. eh. 130; that statute declaring thai; the 
persons firing or demolishing any erection or build- 
ing, need in any trade, or manufactory of goods, 
wares, and merchandises, or in which any goods, 
Ac. shall be warehoused or deposited, shall be 
adjudged felons; and supplies to the party damnified 
the same means of reimbursement as are provided 
by the 1st Geo. J, but at the same time expressly 
confines the suit to a year after the offence 
committed. 

Cur. adv. vult. 



35* 
1815. 

~— v— — ' 
USHFO&TH 

V. 

Bkatson 

and others, 

Dyson 

v. 
same. 



Thomson, Chief Baron. In our consideration 
of this case we have looked with much diligence ' 
into all the several statutes on the subject; and our 
opinion resulting from that investigation is, that 
the clause of limitation of the period within which 
the remedial proceedings against the hundred are 
limited to be commenced by the 27 Eliz. ch. 13, 
is not adopted by the 1st Geo. 1. ch. 5, nor conse- 
quently by any of the subsequent statutes ; and that 

A a there 



Monday, 
May 8. 
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1^15. there is therefore no restriction now in force, as to 

Rushforth ^ e t * me °* bringing the action, or* parties entitled 

v. to the benefit of the indemnifying provisions of the 

Beatsok i ater acts- The reference to the 27th Eliz. intra- 

and others, 

Dyson duced in the riot-act, and to the riot-act in the 
"• succeeding statutes, we are of opinion is confined 
to the mode of raising and levying the damages 
recovered in the action, against the hundred. 

On the other point, the Court considers the 
question, of the machinery being part of the works 
of the mill, as having been properly left to the Jury, 
who must from local knowledge be presumed to be 
competent judges of that fact, and that their de- 
cision is conclusive. I take it for granted, that the 
machinery was set in motion and worked by the 
operation of the mill. Our judgment, therefore, 
is, that both rules should be discharged. 



Per Curiam. Rules discharged. 



Doe 
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1815. 



Doe ex dem. Crutchfield and others v. Pearce. * Monday, 

May 8. 



A VERDICT was found for the plaintiff (whose A devise 
lessors were the trustee and devisees of the heir g^jj u ^J da 
at law), in this ejectment, which had been brought "^i do give 
against the devisee of Richard Pearce, (who was « of all my** 
devisee of the original testator) and tried at the « J^^a 
Lammas assizes for the county of Northampton in preceded by a 

o ,.^ A . .. r , ~ . devise imme- 

1814, subject to the opinion of the Court on the diateiy foi- 
followingcase: . Sfte 

manor and 

' Richard Pearce, Esquire, being seised in his !f^^f u ' a i he 
demesne, as of fee, in the advowson of Husband's «^ v T?^r of 
Rosworth, in Leicestershire, and the manor, lands, "Btrwortb, in 
tenements,' and hereditaments sought to be re-"^?"''^ 
covered by this action of ejectment, made his last " my manor 

.,11 • • • 11 11 " of Stamvick, 

will and testament in writing, duly executed and « and ail my 
attested, for passing real estates, in' these words? m^J^JL. 
" In the name of God, Amen. I, Richard Pearce, " ***&**" 
" of the parish of St. Johns, Westminster, do give dent to cany 
" and dispose of aU my worldly goods it hath \^ n x ^ rtbm 
"pleased God to bless me zvith, as follows: I give amptwshire^o 
" to my son Thomas, the manor of Flamstead, was one^r ° 
" and all my lands in that parish, and Martins j^jjjj 
" Farm that is in the parish of Redburn ; and all for want of ' 
%i rents that shall be due at my death ; but if no heritance or 
u child born in. wedlock, then I do give the above j^ha^L* 

only took an 
estate for life in the lands so devised, the Court giving no opinion as to what 
estate he took in the advowson, holding, that even if he had taken a fee therein, it 
would not have altered or extended the effect of the subsequent devise of the 
lands; but that the rule of law must prevail against the apparent hypothetical 
intention of the testator. 

A A 2 "tO 
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l8l *» " to my son Richard; and if he should leave na 

Doe ex dem. " c ^ 11 ^ " )0m * n we( Nock, then I do give the same 

Crutch- " to my son Zachary ; and if he should have no 

and others " C ^^ ** 0Tn * n w ^ oc ^> * en I <*0 g* ve &N m y 
v. " lands and estates in the counties of Hertford and 
" Middlesex, to my daughter and her heirs for 
" ever. I do give to my son Richard the perpetual 
" advowson of Husband's Bosworth, in Leicester- 
" shire, and my manor of Stamcick, and ail my lands 
" in Northamptonshire. I do give my son Zachary 
" all my freehold houses, and all my leasehold 
" houses. at nly death, that are no part of the trade, 
" that are in Westminster y ox the county of Middlesex, 
" the rents and profits to be laid out in 4 per cents* 
" in trustees names for his use* But in case he should 
" not claim them in the space of six years from 
" my death, then my will is, my son Thomas shall 
u take them with all the increase. I do give to 
" my daughter my dwelling house at Redbufin, and 
" all other houses and lands that I now have, or 
" may have at my death, with all goods, plate, and 
" every thing on the premises, with all my jewels, 
" and all lands in the parish of Redburn. I do 
" give my daughter all my Long Annuities, and all 
" my Short Annuities, and all my Bank Stock, and 
" all my 5 per cents, and all my Reduced 3 per 
" cents, standing in my name at my death* I do 
" give all my South Sea Annuities to my son Ri- 
" chard Pearce. I do give my son Thomas Pearct 
" three parts of my trade. And I do give my son 
" Zachary one fourth of my trade, and the profits 
" to be laid out in the 4 per cents, but if not 
" claimed in six years after my death, then my 
" will is, that my son Tliomas shaft take the share 

"and 
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and profits to himself, of all the trade, and all , >8l 5- 
my houses in Westminster and Middlesex. I do £> 0B w ^ enu 
give ray house and lands at Auburn in Wilt- 
shire unto my nephew Richard Pearce. I do 
give ray share of the Margate Assembly Roams 
unto my son Thomas Pearce. I do give to my 
sister and her daughter, 100/. each. I do give 
Thomas Pearce, son of my brother Robert, 200 /. 
I do give to my brother William's three sons, 
Richard, William, and Thomas, 100 /. each. And 
I do give to Mary Woodham, 100/. I do give 
to Mary Dickinson 50/. a year for her life, out 
of the trade, by weekly payments. I do give to 
John Clark, my man, 10/. I do give my 
brewer and my clerks five guineas each. And I 
do give all my servants, that are in my house at 
my death, five guineas each. Thomas Pearce to' 
have my dwelling-house, and the goods in it; my 
plate to be divided, and my china, between my 
children. And I do desire to be buried at 
Flamstead, in my vault. And I do direct that 
all my debts and legacies to be paid, and my 
funeral expenses to be paid. I do appoint my 
son Thomas, and my son Richard, a#d my 
daughter Mary, joint executors and residue 
legatees to this my wilL Richard Pearce (L. S.) 
signed in the presence of us, this 20th May 
1795. Anthony Robinson. — Eusebius Sweet.—* 
Joseph Byles" 



4 The said testator died in January 1 800, without 
having altered or revoked hid said will, otherwise 

▲ a 3 than 
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1815- than by the said codicil *, and without having re-* 

Doe ex (fcml voked the said codicil/ 
Crutch- 
field < Th e 5^^ testator, at the times of making his said 
„. will and codicil, and at the the time of his death, 
Pzarce. had two sons, namely, Thomas Pearce and Richard 
Pearce (his son Zachary having died in his life- 
time), and a daughter, namely Mary, now the wife 
of John Hotchkiss, all named in the will/ 

1 Thomas Pearce, the eldest son, died in 1 802, 
without lawful issue, but having duly made his will, 
and devised all his real and personal estates, of 
every nature and kind whatsoever and wheresoever, 
and such real and personal estates which he might 
thereafter acquire by any means whatever, unto 
John Crutchfield (one of the lessors of the plaintiff), 
and John Emmett (since deceased), in trust, to be 
sold for the benefit of his two natural children, who 
are also lessors of the plaintiff/ 

€ Richard Pearce, the second son, at the time of 
the date and execution of his said father's said will 
and codicil, was a clergyman, and was the incumbent 
of the rectory of Husband's Bosworth aforesaid/ 

1 The said Richard Pearce, the son, afterwards, 
namely in January 1814, died, having duly made 
his will in writing, and thereby devised all his real 
estates to the defendant/ 

* The codicil has been omittedfrom this case in consequence 
of having been considered irrelevant by the Let Chief Baron* 
—See the judgment. 

'•' •* - The 
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The sole question arising on this case was, whether 

Richard Pearce, the original testator s son, took Doe ex dem. 

Chutch- 

FIELD 

and others 

v. 
Pearce. 



an estate for life or in fee in the lands in North- 
amptonshire/ under the devise in this will, and it was 
twice argued at the bar on the 25th November. 

V 

Marriott for the plaintiff, and 
Denman for the defendant ; and now by 
Clarke for the plaintiff, and 
Copley, Serjt, for the defendant* 

The counsel for the lessors of the plaintiff con* 
leaded (citing, in support of their propositions, 
amongst many others, the several cases noticed in 
the course of this summary of the arguments), that 
on the true construction of this will Richard Pearce, 
the devisee, took an estate for life only : insisting, 
that, to pass a fee, words of limitation, inheritance, 
or perpetuity, must be employed by the testator (a), . 
unless there be other words in. the will, operating 
to show a clear intention to pass a fee, or unless the 
devise were for some special purpose, which it. 
would require a larger estate than for life to ef- 
fect^); nor is the introductory clause of itself 
sufficient, or indeed of any avail, except where 
much more comprehensive than this, and followed 
by words much more effectual than those of this 

(a) Right v. Sidebottom, 3 Doug. 759,— Roe d. Bowes 
v. Blackett, Cowp. 335. — Roe ex dem. Kirby v. Holmes, 
3 Wils. 80* 

(b) Doe d. Bates 0. Clayton, 8 East 144, per Lord 
EUenborough. 

A A 4 devise; 
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l8 *fr devise (c) ; that an heir at law can in no case he 

Doe e* dm. considered to be disinherited by a testator by mere 

Crutch- implication, without express words, or manifest in* 

and otters tention, appearing from the reasonable construction 

v. of the will ; and that where there is doubt the beir 

Pbarce. j s a i wa y S considered to be entitled to the benefit of 

it (d). " Land," (the word used in this devise) is not 

alone sufficiently powerful to pass an inheritance^). 

If the words of a will may be satisfied by construing 

a devise to be only of an estate for life, it cannot be 

constructively extended against an heir at law (y). 

Now there is nothing like an intention to disinherit 

the heir at law manifested on the face Of thi* will ; 

and the devise to Richard is not only satisfied by 

his taking an estate for life under it* but it is 

impossible, according to the established rules of 

construing wills, to extend the effect of that 

devise, so as to give him a greater interest 

The more recent case of Pake v, Tke Archbiskcp 

of Canterbury (g) acknowledges and Confirms the 

earlier doctrines in all respects: There, the testatrix 

gave her farm and lattds at Roystm^ to the Reve* 

rend Henry Tat/tor , his heirs and assign^ for ever; 

and also gave and bequeathed to the said Reverend 

Henry Taylor, her form and manor Of Eythornt 

(c) Ibid >- Den. t>. Oasktth, Cowp. 657* 
{d) <xanfaiet v. Sheldon, Vtagh. «G2.-*Roe <L HeUing 
v. Yeud, a N. R. 220. — Willes, 141. — Doe d. Briscoe v. Clarke, 

ib. 343* 

(t) Right v. Sideboftom, apte* 

(f) Goodnight «• Barron, 11 East 222.— Chester u ftih- 
ter,2P.W.3$$. 

(g) i 4 Ve».369. 

• ' Court; 
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Court; and the Lord Chancellor held that the 
Second devise passed only an estate for life. d oe w denu 

Crutch* 
[Thomson, Chief Baron* In that case much * 1E1 - D 
reliance was placed on the connecting phrase " and v , 
tba"] Pearce. 

Then the giving the perpetual advowson cannot 
control the subsequent devise of the lands, even 
supposing that previous epithet to have been used 
to denote a perpetuity, which is certainty not its 
import in legal acceptance; nor can the intro- 
duction of that epithet by any means extend the 
estate given in the advowson ; for quite as much 
would have passed without the use of the word 
perpetual. It is moreover a species of property 
limitable to any restriction of extent, as for years, 
for life, in tail, or in fee ; and therefore as capable of 
diversity of estate as any other species of freehold 
property. 

On the part of the defendant, it was insisted, 
that according to the intention of the testator, as 
obviously apparent from the general tenor of the 
whole will, and on the principles dedacible from 
the majority of the cases on the construction of 
doubtful devises, the devisee, Richard Pearce, 
took an estate in fee in the properly devised to 
him. It was admitted, that without the aid of 
the introductory part of the will to explain the tes- 
tator's intention of giving the devisees a permanent 
interest, by parting with his whole estate, the defen- 
dant's case could not be completely sustained ; the 
word goods, there used, would not alone be capable 

of 
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1815. °f conveying a fee ; but the extensive expression, 

1 * ' " do dispose of all my worldly goods," used by a 

Crutc^" testator * n contemplation of death, and immediately 
field followed by an absolute devise of land, may surely 
todot ere ^ conS j(j ere( i ag equivalent to his using the 
Pearce. word estate. — Taking the whole will together, this 
is a devise of an estate of inheritance, even without 
words of limitation, with the operative effe c of 
which it is clear that this testator could not have 
been acquainted; yet his object plainly was to 
provide equally and permanently for all his child- 
ren, and to give estates of inheritance to each. — 
To sustain the proposition, that the introductory 
words might be used as explanatory of the testator's 
intention as to the extent of the devise, they cited 
the case of Pitman v. Stevens, where Lord Ellen- 
borough said, in the construction of wills hardly any 
words are to be found of so inflexible a meaning 
as not to bend to the plain sense of the cdntext(A); 
that so explained, a devisee might take a fee with- 
out words of limitation. So also Roe lessee of Shell 
v. Pattison (i), wherein Lord Ellenborough adverted 
* to the case of Doe v. TqfieldQc), in which that Court 
had decided, that the real estate passed under a 
devise of personal estate, if it were clear that such, 
was the intention of the testator. In Loveacres v. 
Blight (f), where lands were given to two, freely to 
be possessed, the same latitude of construction was 

(h) l5East 5lo,and Roe dem. Bates v. Clayton, 8 East 147. 
(*) 16 East 33i, and Doe d. Andrews t>. Lainchbury, 
11 East ago. 
(it) 11 East 346. 
(J) Cowp. 352* 

adopted, 
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adopted, although the implication is very remote* 1815. 

Then the devise of* the land, in this case, is pre- ^ v , 

ceded by a devise of the perpetual advowson, which Crutch- 

is forcibly explanatory of the testator's contem- j IE J^ 

platiqn of a perpetuity. v . 



[Thomson, C. B. Perpetual advowson does 
not carry it farther than advowson: any thing 
short of advowson is the next presentation.] 

But used in & will it may be taken as indicative 
of the testator's intention to give as large an estate 
as he could, and to show that he contemplated a 
perpetuity ; it is equivalent to the words, "habendum 
sitn in perpetuum? which are said in Litt. b. 3. 
s. 586, to be sufficient in a will to pass a fee. 
And there is a material fact found in this case, 
that the devisee of the advowson was, at that time, 
the actual incumbent of the living, so that it was 
analogous to a devise of the inheritance to a tenant 
for life, for otherwise he took nothing. 

The legal axiom, that express words or necessary 
implication are required to disinherit an heir, has 
been doubted (pi) ; &nd in Moore d. Tagg v. Hease- 
man(n), it is said by Lord Chief Justice fVilles, 
that, if that rule were to be taken N strictly it would 
overturn a great many resolutions ; and that is a 
case which very considerably relaxes what is said 
to be the rule in Gardner v. Sheldon. And Courts 
now will effectuate the intention of a testator, as far 

~ (m) Roe & Helling v. Yeud, 2 K. R. 291. 
(») Wflles 140. 

as 
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? 8l 5' J as it is apparent in favour of a devisee, even agairisb 
Doe ex dem. m h«r, as in the case of .Bowe* v. Blackett, cited 
' Crutch- on the other side, where, in support of that doctrine, 
tnd'othera ** * expressly held by Lord Mansfield, that if such 
v. an intention appear as is sufficient to satisfy the 
Prince, conscience of the Court, that a devise of lands 
without any limitation added was meant to pass a 
fee, the Court would so construe it His Lordship 
observed also, that in that case no inference could 
be drawn either one way or other. Here too the 
heir at law had been amply provided for, which is 
stronger than if he hadbeen given a shilling; and on 
that doctrine, the introductory words, — the devise 
of the perpetual bdvowon, — and the whole bearing 
of this will, must be construed as tending to eluci- 
date a manifest intention on the part of the testator 
to give a fee in the lands devised to Ricfiard Pearce. 

[Thomson, C. B. An advowson is capable, as 
well as other property, of being limited for life, and 
in that case the devisee might present during life 
toties quoties.] 

There are no words of restriction used in this 
devise. 

If it should be decided that Richard Pearce did 
not take the fee absolutely under the devise, then, 
according to the cases, and particularly Pitman v. 
Stevens, be would take it under the residuary clause.. 

In reply, it was urged, that the word goods never 
had been yet held sufficient to carry a fee, what- 
ever .other inefficient words, coupled with a subse- 
quent devise, might in some instances have been 

** construed 
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Construed to effect, oa the. ground of apparent s i**5- 
intention : and in all the cases cited, the expression DoE €£ denL 
was far more extensive, as " lands/' " estate/' Crutch- 
&c. ; As to the devisee's having the incum- 
bency, the right of presentation would sufficiently 
have augmented his interest in the advowson to 
obviate the objection of his taking nothing, if he 
was not to take for a greater estate than for life. 
Perpetual advowson is merely the popular term* 
The testator's bounty to his heir, so far from 
strengthening this defendant's case, beyond those 
where the heir is bequeathed a shilling, operates 
the other way, inasmuch as it shows he might have 
considered him amply provided for. The cases 
cited to subvert the axiom, That the heir can- 
not be disinherited but by express words, or ne- 
cessary implication, are merely cases of exceptions 
to that general rule ; and in all those there are per* 
aooal conditions on the devisee to make payments. 
In the case cited of Pitman r. Steams , whew the 
Court extended the construction beyond any pre- 
ceding case, there was a recommendation of hand- 
some treatment towards the testator's brother-in- 
law, and tp do something for him at his death. 



Thomson, Chief Baron, having pointed out the 
material clauses of die will on which the ques- 
tion depended, and observing that the codicil which 
had been introduced into the case, had been anna* 
cessaorily so, as nothing turned out cm it in the 
argument, now delivered the cpiaion of tbe-Cerart, 
as follow? : 



May 8. 



Thisisin#ubstaiwe#n^ject»ent broi^ht byaa 

heir 
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1815* heir at law, that is, by the devisees of that heir 
Doe ex dem. a g a ^ nst ^ ie devisee of the person to whom the origi- 
Crutch- nal testator had devised an estate in the premises 
Mothers ' n q uest i° n : 0° the part of the heir it is insisted, 
v. that he is entitled, as heir at law, to all the testator's 
real property, not expressly, or by necessary implica- 
tion, devised away from him. On the other side it is 
contended, that a manifest intention is apparent 
on the face of this will, on the part of the testator, 
to give to Richard Pearce a fee in the estates id 
Northamptonshire; and that the effect of that 
apparent intention operates to pass that estate. 

Now certainly, in this, as in all other cases of wills, 
made by persons unacquainted with the legal effect 
of words used in* devising property; if one were 
permitted to indulge in private conjecture, when- 
ever a testator gives in terms a house or land, he 
means to give it as absolutely, as if it were a horse f 
or any other article of personal properly: but by 
the rules of law such devises are certainly not so to 
be construed. 

It is contended, on the behalf of tbe defen- 
dant, that an indication of such plain intention is 
clearly to be collected from the testator having given 
to Richard the perpetual advowson of Husband's 
Bosworth; in which (it was. argued), that the 
testator thereby intended that the devisee should 
take a fee, not only from his having used the word 
perpetual, but from the fact of Richard Pearce, the 
devisee, being at the same time Rector and actuaL 
Incumbent of the advowson, urging therefore that 
more must have been intended to be givea him 

than 
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than a life estate, inasmuch as he was already in 1815. 
possession of as beneficial an interest in it as could DoE ex ^ enu 
arise to him during his life : and that a fee having so Crutch- 
passed in the advowson by that devise, the devisee ^J 1 ^,^ 
was also entitled to an equal estate in the manor of v. 
Stamvick, and all the testator's lands in Northamp- Pea »* c ^ 
Umshire, because it was obvious from the words of 
the preceding devise, that the testator contemplated 
a perpetuity of interest, and, that that contemplation 
controlled and directed the operation of the words 
of the devise which immediately succeeded, con- 
nected as they wef e, and forming part of the same 
sentence. 

« 
Now it is not necessary, nor would it indeed be 

proper, for us to decide what estate Richard Pearce 

took in the advowson ; for even .admitting that the 

words were sufficient for passing a fee as to that part 

of the devise, we are entirely of opinion, that it 

would not necessarily follow therefrom that a fee 

also passed in the premises for which the present 

ejectment is brought. 

It was also argued, that the intention to give a 
fee was further manifested by the introductory 
words, which declared the object of his will to be the 
gift and disposal of all the testators worldly goods, 
and that those words showed that, whatever he after-, 
wards devised he meant to give absolutely* There 
certainly are many cases where introductory words, 
to the full as strong as these in this will, have been 
construed not to extend to carry a fee, and so it has 
been accordingly often decided : and to establish that 
position numberless cases have been cited, some of 

which 
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*8i£- p which are not very applicable. , The cases wherein 

Dok ex denu there were charges of debts or legacies on the bequests 

Crutch- to the devisee, have been very properly left out 

snd'othef* * n ^ e cafie °^ *fa oa ^ c demise °f Kirby ▼. 
v. Holmes, the devise was to the testator's daughter, 

Pearce. jj er heirs and assigns, for ever; with a devise ovei; 
in case of her dying before twenty-one, without 
issue, to his nephew John Hardisty ; — it was con- 
tended, that the son took as ample an estate a3 the 
daughter, but the Court said he took an estate for 
life only ; for had the testator intended to give bins 
more, he understood the force of words of limitation, 
as appeared by the devise to Jane, and he knew 
how to have done it. The same may be observed 
here, the testator having also used words of limi- 
tation in the devise over to his daughter ; and from 
the omission of those words it appears that it was 
not his intention to give a further interest* 

We have thus abstained from giving an opinio© 
on the devise of the ad voweon to Richard. 

Then the case in Douglas, of Right v. Side- 
bottom, is extremely material; — there the testator 
sets <wt with giving and disposing of all his worldly 
goods and estate, which makes it a stnoager case 
then the present Then lie gives to his sister 
Susannah one shilling, and to her sea a fihilliag. 
He then gives to his wife, Buumrmh Spmrrmvbmxk, 
ail thereat of his goods and fimfrteis, and personal 
estate whatsoever. * Also I give and devise to 
i Susa*mah JSpmnwkmk, my said wife, her faro 
'and assigns, far ever, all my kadi tying in 4h* 
'parish of B0fMptmiatke&MM^<dO^ard. And 

* I give 
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FIELD 

and othen 
PbABCK 
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1 1 give and bequeath to my loving wife aforesaid, 

1 all my lands, tenements, and bouses, lying in the DoE ^ ^^ 

' parish of Chipping Norton. 9 The question being Crutch- 

argued on the special verdict, the Court held that 

she took only an estate for life in the subject of the 

last devise, although comprised in the same sentence 

in which he had given her the previous estate in 

fee, and that for want of the words of limitation 

being repeated. On that argument, the old case of 

the Bell Taoern, in Salkeld(p\ was relied on for the 

defendant; wherein three of the judges differed from 

Lord Holt. But the words there, on examination of 

them, do not appear to touch the present question : 

they are, u I give, ratify, and confirm, all my 

" estate, right, tide, and interest which I now have, 

" and all the term and terms of years which I now 

" have or may have in my power to dispose of, after 

" my death, in whatever I hold by lease from Sir 

" John Freeman, and also the house called the Bell 

" Tavern, to John Ifrllingsley ; n and if Lord Holt 

had not thought otherwise, I should have consider* 

ed it a plain and not at all a strained construction, 

to say, that the testatrix, by those words, devised 

all her estate and interest in the Bell Tavern 

as fully as she had done in all the other things 

before devised. In the- case of Den v. Gaskin 

the devisees took only an estate for life, for want of 

words of limitation, and that devise was held not to' 

be extended by the words of introduction. So it 

was ruled in Right v. Russel, determined in this 

Court; and I happen to be possessed of Mr. Justice 

Aston s note of that case. But what I wish most 

to rely on are the modern cases, and that of Pake 



(0) P. *34- 
Bb 



v. The 
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r> The Archbishop of Canterbury in 14 Vesey, is 
Doe ex dem. certainly very strong and conclusive on this point 
Crutch- All these decisions weigh, with me in thinking that 
the construction, giving a fee to Richard Pearce 
in the testator s lands in Northampton^ is not what 
the Court would be warranted in putting on the 
words of this will. 



FIELD 

^nd others 

PXARCE. 



The latter part of the argument, op the part of 
the defendant, was, that if the lands in Northamp- 
tonshire did not pass under the will, the devisee 
would take as residuary legatee. On that point 
we are satisfied, that the residuary clause applies 
entirely to the testator's personal estate. But the 
real question for us to determine is, whether the de- 
visee, Richard Pearce y took an estate in those lands 
for life, or in fee, under the devise. The case of 
Pitman v. Stevens, in 16 East, was hinted at, on 
which, however, no very serious stress seemed to be 
laid. There the question was, whether the residuary 
legatee took the real estates in fee ; on which I shall 
only observe, that there, there was a general devise 
of all the testators real and personal estate ; and 
the legatee had duties to perform incompatible 
with the situation of a residuary legatee of the per- 
sonal estate only. He was directed, amongst other 
things, to allow the testator's sister to be buried in 
the family vault; and therefore it was, that it was 
held that a fee in the real estate passed to the devisee. 

On the whole, the best view qf the case seems 
to be, that the lessor of the plaintiff is entitled to 
recover in this ejectment. Therefore the verdict 
must stand. 

Postea to the plaintiff. 
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* v ' 

Hie Kino v. Grimwood. Friday 

April 14. 



PELL, Serjeant, moved for a rule to show cause Proof of 
why a new trial should not be granted in this hit required" 

Case. solongaspace 

of time in 
working, and 

Thi* was one of the several recent instances SJrowJL t he 
wherein the Commissioners of Excise had instituted floor >» from 

,. r . .,. , . n . „ the cistern to 

proceedings by inquisition and tare facias, for ar- the kiln, as it 
rears, against such maltsters as had accounted for {^d^h!*-" 
the duties on malt made by them, according to a in s tJlkcn for 
calculation of the barley requiring tq be longer than winJnXmc 
sixteen days in operation during its progress through conddered 
the bouse, (that is) in passing the several floors frimafade 
from the cistern to the kiln. feud" and 

duties are 

The Excise had calculated that barley in its fortheamount 
operation of being worked into malt, requires, on g^„ m^ted 
the utmost average, an interval of sixteen -days to as would bc 
undergo the necessary preparation for the kiln, after rate with sJch 
it has been taken out of the cistern, and laid on the ^f so much* 
couch, as it is termed. And from that calculation, of the duty 
added to other causes of suspicion, they had been led ama/. 11 
to infer, that in many cases where the trader had re- Theavera 
turned the quantity of malt made by him, as having number of 
occupied a greater time in its operation, he had prac- u? x wo^ng 7 
tised a fraud on the revenue, by having in fact made ^^"J 11 " 

malt between 
the steeping and drying, is computed by the Excise at sixteen. 

Excise-books transcribH from the maltster's specimen paper admissible evi- 
dence again* htm, without; calling the officers to substantiate them ; and that 
although they should be charged to be fraudulent and collusive, without proof of 
their being to. 

If the jury find a verdict for a snm certain, according to a calculation which dees 
not warrant the amount, it is a ground for a new trial 

B B 2 as 
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1815. as much more malt than he had accounted for in 
The Ki*g res P ect °f the duties, as the total of days at which 
v. he had averaged his maltings amounted to ultra 
Grimwood. ^g exc j ge average of sixteen days. Thus, if a 
piece of malt had been entered by him as having 
been in operation on the floors thirty-two days, it 
would have been treated as if there had been in 
truth two pieces worked, although only one had 
been accounted for ; the trader being assumed to 
cover the account of the quantity actually malted 
by him under such mis-statement of the time re* 
quired to be taken up in passing through the floors : 
the commissioners considering it as evidence of that 
species of fraud sometimes practised by makers of 
malt, known to excise officers by what is called 
running a wetting, which is hurrying the grain 
along the floors to the kiln, and, as soon as one 
piece of malt has been got off by such means, sub- 
stituting another, which, though not in fact entered, 
is made to pass with the Surveyor for that which 
he has already taken account of, by representing 
it to have required a larger portion of time in 
working than it had really taken, so as to cor- 
respond with the further time necessary for the 
new piece; whereas, either steeping (according 
to the excise calculation) does not, in fact, on any 
occasion, get more on the average than sixteen 
days working. 

In this case, the Crown had sought to reco- 
ver the sum of 2,810/. 16 s. 4d. being the sum 
found by the inquisition to be due to the Crown, 
for duties assumed to be withheld, on the cal- 
culation before noticed, and the cause was heard 

before 
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before the Lord Chief Baron, at the Sittings after ^ 18 15- 
Hilary Terra. The witnesses, for the Crown stated, The Kino 
that sixteen days was an ample average; and it v. 
was in evidence that the defendant had accounted Grimwood - 
for the duties on an average of twenty-five days. 
The jury found a verdict for the Crown generally; 
but, being asked on what average, they said on an 
average of twenty-one days to each working, being 
five days more than the excise average, on which 
the Crown had proceeded, and which would con- 
sequently proportionally reduce the amount of the 
arrear found to be due by the verdict. 

Another point submitted to the Court, was, that 
the excise-books produced on the trial as evidence 
on the part of the Crown, (by which it appeared 
that the defendant had sometimes taken as far as 
thirty days in single operations) were improperly ad- 
mitted as evidence against the defendant Those 
books (it was observed) were not signed by the 
defendant, nor were the duties paid by him from 
them. The defendant was charged also with hav- 
ing colluded with the inspecting officers, during the 
whole period for which those books purported to 
account; and they were said to contain fraudulent 
entries. On that, it had been submitted at the 
trial, that whatever might he the case with faithful 
books, these ought not to be read as evidence per 
se against the defendant, unless it were previously 
shown that he had been 1 guilty of collusion with the 
officers, who had been subpoenaed, but were not 
called ; but the objection was then overruled. The 
same objection was now again insisted on, as ground 
8 b 3 for 



dtlMWOOD. 
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18*5- ( for granting a new trial ; the other being a mere 
The Ki matter of figures, it was presumed the Crown would 
v. not object to rectify the calculation, and obviate 
that difficulty. 

Thomson, Chief Baron. The admissibility of 
these books in evidence, has been settled in this 
Court, from time to time to be proper ; and, indeed, 
they are the only evidence adducible in such cases, 
consistently with the excise business ; for, if all the 
officers during the period to wfiich they relate were 
necessarily to be called to substantiate them by 
proof, there would, in most instances, be an end of 
recovering duties in arrear. They are regularly 
returned to the Excise Office and from them it is 
that the demand of duties is made on the manufac- 
turers, who must know with what sums they will be 
charged, because there bangs up in every malt- 
house a specimen paptr, agreeing with the officer's 
books. In this case, too, he had paid the duties 
charged on him by those books, but the information 
proceeded for duties beyond those so charged there, 
and such informations have gone to a great extent 
in one part of the kingdom. As to calling the offi- 
cers to prove them fraudulent, it would be mon- 
strous to call on them to give evidence against the 
persons with whom they had colluded. 

% Wood, Baron. If there were any objection to 
the books, it should have been made at the time 
when the duties were paid. 

Thomson, Chief Baron. This is not the case 

of 
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of an overcharge, but an undercharge. The books * 8 *5' 
can not but be admitted ex necessitate ret. On the -j^ j£ ING 
former ground of the application, the miscalculation v. 
of figures, it is probable the Crown may consent to Grimwood * 
an adjustment. In the mean time, 

Take the Rule on that 
ground only* 

* Cause was not shewn against this rule, the Attorney 
General consenting tq the reduction of the debt fount} by the 
verdict to be due to the Crown, according to the average 
adopted by the jury. 



Goodwin v. Davis. *!£? 

PllkKINS showed as cause why tljis bill e Reference 

; .0 • - • . • .. • , r - * . for scandal 

should not be dismissed for want of prosecution, and imperti- 
that it had been referred for impertinence and J^riraJl^ 
scandal, which he submitted was a sufficient pro- seeding, with 

,. ^ ' . . .... * effect, to save 

<mdwg tomveiibe bbU. ; .«.<<. u, , . , , fj • . abi n. 

The Court held that such a reference was a pro- 
ceeding with effect, intimating, that though on a 
reference for impertinence, a further step taken 
would be a waver of the reference, it was not so 
where the bill had been referred for scandal. 

Order discharged *. 

• Vide Hurst v. Thomas, Anstr. 591. 

B B 4 BaSKKRVILLE 
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1815. 



Mondiy, BaSKERVILLE tf. COOPER. 

May*. 



winSSSh JONES, D. F. having shown as cause against a 
at sufficient rule nisi, for changing the venue in this suit, that the 
anSc to*"" declaration contained a count on a promissory note, 
vvenucft&t and that, in such cases, according to the rule in 
the deciara- the King's Bench, that Court would not change 

tion containt . , ^ 

a count on a the venue ; 

promissory 

t^e^iiindff Wood, Baron, suggested, that such a rule would 
undertake to render it practicable to defeat every motion for 

give evidence . „ r . t % • * 

on such count* change of venue, by the introduction of a count on 
a promissory note. 

Abbott referred to, amicus curia, professed 
himself not prepared to say what would be the 
result of such an objection if taken in the Court of 
King's Bench. 

. The Court discharged the rule; but imposed 
on the plaintiff terms of undertaking to give evi- 
dence on the count on the note. 

Rule discharged. 
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Lano *. Webber. *£**& 

May ft. 



IN the course of the last term Owen had, on TheappU- 
the part of the defendant, made a motion for costs, g^ "™ H 
the plaintiff not having proceeded to trial in this ccedlng to 
cause pursuant to notice : and that such costs, when deducting tht 
taxed, might be deducted from the amount of da- £Sdft^5£ 
mages and costs which had been subsequently reco- damages ulti- 
vered by the plaintiff on the trial at Nisi Prius. ^^edl^hTn- 
On cause being shown, the 'Court being of opinion SSfeSroBi 8 
that the objects of the application were properly motion, 
the subject of distinct successive motion, made the Tetter 
rule absolute as to the first part of it, but discharged application 
it for the irregularity as to the second part inthh Cowv 

The 
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l8l 5* The defendant having got the costs which had 

Lang ^ een allowed him taxed, now moved that they might 

*• be deducted, &c. ^ 

Webber. 

Littledale, in opposition, insisted that the appli- 
cation was too late ; it should have been made in 
Michaelmas or Hilary term at least, if at all ; — that 
the object of the motion, if attained, would go to 
defeat the attorney's lien, which the Court would 
not permit ; When a set-off of costs is allowed in 
the King's Bench it is on the terms of first satis- 
fying the attorney's lien, and in this case it was 
particularly necessary, as the defendant was in 
execution for the debt and costs. 

Owen, on the other sid^ observed, that the prac- 
tice of the Court of Common Pleas was entirely 
with him, where the attorney's lien was considered 
as subservient to the equitable rights of the parties; 
and cited the case of Howell v. Harding (a), where 
a similar motion was granted in the Court of King's 
Bench. As to the execution, that should not have 
been sued out pending the present rule, and if they 
have done so it is in theftr otm wrong. 

The Court eonideved the tase cited* from East 
decisive, and: mad b the -'- 

Rule absolute*. 

Per Curiam. The plaintiff has taken out exe- 
cution at his peril, it devolves on him to take care 
that only the proper amount is levied. . » 

(a) 8EMt0fe. 

• Vide Afurpfyv. Cunningham, Mat*, a^-wid Gfa£#| y. 
Chaytory lb. 279. 

Attorn et 
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Attorney General v. Elliott. ^""i?' 

May 97. 



v. 



JERVIS and JVyatt moved, pursuant to The Court 

t ii^j^ • • 1 m 1 ^ will not grant 

notice, that the defendant might be ordered to an application 
produce, and leave in the hands of his clerk in TOmfng^ifof 
Court, the several boxes mentioned in his answer to defendant' • 
this information to have been deposited in his bill for disco- 
hands by Joseph F. W. Des Barres, mentioned ?Kw h 
in the pleadings, to be opened in the presence of ?n absent 
the Solicitor to the Admiralty, for the purpose (which have 
of examining the contents, and taking a list of ^JSuJ* 
the charts, drawings, or plans therein contained, defendant at a 
and in the information alleged to belong to his the purpose of 
Majesty. "SEffS 

' propertyofthe 

The information stated, that* Des Barres had tnTre^nabiii 
been employed by the Admiralty to survey the Q£Jj£ ^ 
coasts and harbours m Naofl Scotia, with a stipen- aid by such 
diary appointment; — that he and his assistants, iilfbrmauon 
having completed the undertaking, returned to ^^acSSof 
England for the purpose of superintending the detinue,unlesi 
engraving of plates therefrom ; and also of certain be shown? 11 
plans of the coast of North America surveyed by %£$& ^ c 
De Brahm and Major Holland, by the Directors fects disclosed 
of the Board of Trade; for which he was to receive fo r thesuppo- 
a further remuneration, and that the latter were J^§^5 aitllt 
delivered to him for that purpose; — that such thing sought^ 
plates were accordingly completed ; — that divers tiat ^ partj 
impressions were taken from them by Des Barres: *v$n** "*• 

r ^ an interest in 

That the object of 
search. 
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ifofr — that he received the whole of the stipulated remu- 
Attorniy aeration for those services ; and that the whole of 
General the said charts and plates were the property of his 
' Wyatt. Majesty : — that he never delivered the original charts 
to his Majesty : — that he was afterwards appointed 
Governor of Prince Edward Island, and now resid- 
ed there : — that previous to his leaving this country 
he deposited all the said charts and plates with the 
defendant, and that the same were now in his pos- 
session or power, and that he had been applied to 
to deliver them up, and had refused, on pretence of 
not having them in his possession or power, and 
that such plates, &c. were the property of Des 
Barret, and not of his Majesty; but plaintiff 
charged the contrary ; and that the same, so being 
the property of his Majesty, ought to be delivered 
up, to be preserved for the advantage of the naval 
service, and the merchants trading to those parts; 
and that the plaintiff had filed the present infor- 
mation in the nature of the action of detinue for 
the recovery thereof, in which he could not safely 
proceed without a discovery in the matters, &c. 

The defendant, Elliott, in his answer, denied 
knowledge of the previous facts charged, except as 
far as by the said information and general report ; 
bid; he admitted Des Barret having deposited with 
( him divers boxes ; some of which were nailed up, 

which he had been informed contained plates and 
impressions of the Atlantic Neptune; but whether 
they contained any charts, drawings or plans from 
"which the same were engraved, he did not know, 
nor could set forth, as to his belief or otherwise, save 

*■ as 
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as aforesaid, nor with whom Dts Barret deposited *>*5* 
the same, or how he disposed thereof, unless attorvet 
they were in the said boxes, which the defendant Gshehal 
had not opened or examined. Defendant admitted wyatt 
the demand of the boxes, and refusal to deliver 
them, on the ground of their and their contents 
being the private property oiDes Barres. 

In support of the motion it was contended, that 
the defendant having admitted the possession of the 
boxes, and not having said that he even believed 
there were no charts in the boxes, there was suf- 
ficient ground for the order for inspection in the 
presence of the Clerks in Court on both sides, as 
was done in the case of Purcell v. Macnamara. 

It was submited, that the Crown was without 
remedy at law, unless this discovery was ordered by 
the Court; and admitting the application to be 
novel, they contended that it was within the principle 
of the accustomed practice. 

Heys, on the other side, insisted that the order 
sought could not be made, and more especially 
in the present stage of this proceeding, whatever 
might be done on the hearing : that no foundation 
had been laid for the application. They have 
shown no reason for the conjecture that these boxes 
contained the charts, &c. mentioned in the infor- 
mation, as they ought to have done, nor have they 
shown that clear Interest on the part of the Crown, 
in the objects of search, which it is incumbent on 
them to establish for the present purpose, 6r even 

described 
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1815- described tbetn with sufficient certainty or accuracy 

Attorney to entitle them to seek such an interference of the 

General Court. There ia no connection between the charges 

Elliott. * n & e information and the admissions in the answer 

which can supply their onaisGions, and the Court 

will not. interfere to open the box of an absent 

party on an uncertain chance. 

The Court were of opinion, that the bill, un- 
supported as it was by affidavit, was insufficient for 
the purpose of the application; — that it wa» not 
aided by. the admissions in the answer; and that to 
lay any ground for such a motion, it ought to be 
materially amended, and supported by affidavit, so 
as to show that there was good reason to believe 
that the property of the Crown was contained in 
the boxes; otherwise the Court would be need- 
lessly exposing the private depositaries of individuals 
without cause. 

Motion refused. 



V. 



KoiMty, jhe Court did uot sit on this day. 

May 29. * 



Allison 
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Allison *>. Noverre and others. W £?a£ h 



A RULE had been obtained by Owen, calling if a plaintiff 
on the plaintiff to show cause why the Master n «seT?n «"*" 
should not review his taxation of the costs in this ^ * hcn . f 

ready formal, 
Slllt. . but which 

does not after- 
wards, in fact, 

It-appeared by the affidavits on which the motion co ™ c °. n to ** 
was originally made, and the rule now opposed, sequence of 
that the action had been brought in the month of £^$3 
August 1813, against the defendants, who were t?ke "•«*<» 
three of the Directors of the Norwich Union Life subsequently 
Insurance Office, on a policy of insurance. w^b/iddl" 

, tional plea— 

the expenses 

The ven ue, originally laid in Middlesex, (the of the actual 
plaintiff being an attorney, conceiving he had a those wit- ° 
right so to lay it) had been changed .to York, JJjgJJ^™ 
by his consent, where the cause was to have taxation of his 
been tried at the Summer Assizes, 1814. On pontiff ulti- 
the*6th of July the plaintiff Bent to Carmar- . mateiysuc- 

1 • ii-i ceedmgon 

then, to subpoena two witnesses, to attend the trial the trial of the 

on his behalf. On the same day the defendants Sough he do 

obtained an order from Mr. Baron Richards to not counter- 
mand his no- 
amend, by adding another plea to the nine already tice of trial in 

time, notwith- 
standing there 
might have been time enough fbrhim to have done so, during the intermediate 
period, and even to have replied and taken issue on the additional plea— on the 
pound that a plaintiff shall, in such case, be considered entitled to a reasonable 
time to give instructions for advice, and otherwise to prepare himself. 

But it should seem* that in such cases there must appear to have been some 
^unnecessary delay, or other suspicious conduct onthe part of the defendant. 

pleaded 



Allisow 
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1815. pleaded by them, the substance of which was, that the 
plaintiff had misrepresented the age of his wife, on 
whose life the policy had been effected. The plain- 
Noverre tiff h^ notice of the amendment on the 8th ; but 
finding that it was then too late to supply himself 
with the register of his wife's baptism, from a parish 
church in a remote part of the county of Pembroke, 
(which he was advised was a necessary document 
to controvert the new fact put on the record by the 
additional plea) in time for the Assizes at York, the 
commission-day being the 23d, he declined taking 
issue on it, and filed no replication. He then coun- 
termanded the notice of trial, and wrote to Car- 
marthen on the 18th, to prevent, if possible, the 
attendance of the witnesses subpoenaed; but it 
was too late, the witnesses having already set 
out They did attend at York, and the plaintiff 
paid their expenses, amounting to the sum of 
64/. 16& The defendants did not receive the 
notice of countermand, dated the 1 8th, till the 20th 
of July. 

The cause was ultimately tried at the Spring 
Assizes, 1815, and the plaintiff obtained a verdict. 
On the taxation of costs, the deputy clerk of the 
Pleas had allowed the plaintiff, for the expenses of 
those two witnesses, the sum of 54/. 2*. 8<£ in- 
curred by that attendance, which it was insisted, on 
the part of the defendants, should not have been 
allowed, for that, there had not been a due coun- 
termand of the notice of trial given, as there might 
have been ; and that there had been full time be- 
tween 
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tween the 8th and the 23d of July, to have prevented t l8 *5- a 
the attendance of the witnesses. Allison 

.0. 

Dauncey, showing cause, denied the necessity of ^ ©there, 
countermanding the notice of trial in this instance, 
as, in consequence of the defendants having added 
a new plea, the cause was, in fact, not then com- 
pletely at issue ; and attributed the expense com* ' 
plained of to the dilatory conduct of the defendants, 
in not having added the plea before,* during so great 
a protraction of a cause, which it was the interest 
of the plaintiff to expedite, and that of the defen- 
dants to prolong, and which, had the plaintiff not 
waived his privilege for their accommodation, might 
bdve been tried in Middlesex, so long ago as the 
Michaelmas Sittings, in 1813. 

Owen, replying, observed, that the plaintiff, by 
countermanding, although out of time, according to 
the practice, had admitted the necessity of so doing, 
and having neglected it had involved himself in the 
chargeof remunerating the witnesses brought by him : 
— That there had been a period of seventeen days, 
in which the plaintiff might have taken issue on the ' ' 

new plea; therefore he was himself the cause of the 
delay complained of; nor was he, as had been said, 
entitled to take merit to himself for having con- 
sented to a change of venue, for it would have 
been permitted of course, the greater number of 
the defendants witnesses living in Yorkshire; — 
and that the plaintiff had no such privilege in laying 
his venue, as had been lately held by this Court, in 
C c a case 



3^4 
1815. 

« V 9 

Allison 

Noverre 
and others. 



JunM 5, 1814. 

y ■* 

An> attorney 
(not being one 
of the four 
attornies of this 
Court) ift nut as 
such entitled to 
the privilegexjf 
laying bis venue 
in the coanty 
of Middlesex. 
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a case wherein they decided that they could not 
recognize an attorney as such generally, and that 
none but the attornies of the Court were entitled 
to its privileges in that character*. 

The Court decided, that the Master had 
exercised a proper judgment in allowing the fit- 
nesses their, necessary expenses;— that all the 
delay was attributable to the defendants, who 
had lain by for so long a time as till the 6th of 
July before they filed the new plea, the cause being 
then actually ready for trial; — that the plaintiff 
could not have had notice of that plea until the 9th, 
and he must be allowed time for instructing and 
taking the advice of his solicitor and pleader : there 
was, in fact, no issue on that plea, or time for taking 
issue ; the plaintiff appeared to have written imme- 
diately, at least within a reasonable time, to coun- 
termand the steps which had been then taken, and 

* Fisher v. Fielding. 

Hughes, showed, as ' cause against a rule for changing the 
venue in this cause from Middlesex to Lincoln, that the plain- 
tiff was entitled to lay it in Middlesex, by virtue of his privilege 
as an attorney, although he was not one of the sworn attomje* 
of this Court ; for that the principle on which that privilege 
was founded, his assumed constant attendance in business on 
the Courts, extended alike to each of the Courts sitting in 
Westminster Hall ; but 

The Court held that the privilege was not so general ; and 
that in the Exchequer it. was limited to the sworn attornies ; 
and the other practitioner* recognized by the Court only. 
They, however, allowed the plaintiff to bring back the t*wor, 
on his undertaking to give material evidence in Middles*** 

his 
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his having done even more than was necessary on 
his part, ought not to prejudice him. The expenses 
were necessary ; and the plaintiff having ultimately 
succeeded, must be considered entitled to have 
them allowed on the taxation of costs. 



385 
1815. 

V- sj ' 

Allison 

v. 

NoVERftE 

and others. 



Rule discharged, with costs. 



Calvert v. Bowater and another. 



Tufffavt 
Jt% 30. 



OlVEN objected to the notice of justification of All notices 
bail which had been given in this case, that it was ^ receded 1 
signed by the attorney in the cause, and not by the ^ ^P 3 ?* 1 
Clerk in Court. Court. 

Thomson, Chief Baron. Certainly, all notices 
must be given and received in the names of Clerks 
in Court. 



The Court however intimating that they would 
give further time in such a case, the objection was 
waived. 

Owen then took another objection, that the 

defendant, who was in custody at the suit of the 

plaintiff in this cause, had been sued jointly with 

another ; yet the bail-piece was entitled in a cause 

c c 2 'of 



But in a 
case of bail, 
the Court will 
give on such 
an objection 
further time 
to justify. 

And they 
will permit a 
justification 
where the title 
of the cause 
is not correct- 
ly set out in 
the bail-piece. 
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l8l fr of Catccrt v. Bowater only, which was not the 

Calvert cause i" which he had been arrested, 
r- 

and another. ^ ut ^e k^ wcre ^owcd to justify : for 

Per Curiam. — If there is no such cause the 
justification will go for nothing. 



to**** Heming v. Emuss. 

June 3. 



. . A l?** SlMPKINSON moved, on affidavit, for an 

injunction to » -» 

restrain a de- injunction to restrain the defendant from cutting 

fendant from 

distraining, anc * carrying away timber, and from distraining for 
edbefore 811 ^ rent ' s ^ ow ' n & by production of the attachment, 
answer, if the that the defendant was in contempt for want of 

defendant be unumrar 
in contempt «™wer. 
for not having 

Richards, Baron, expressed considerable doubt 
whether the Court should grant such a special 
injunction before answer, but as the defendant was 
in contempt the Court granted the motion. 



Attorney 
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1815. 



Attorney General v. Pole. Wednesday. 

June 7, 



THE defendant had pleaded tQ scire facias on the J 1 *? "? scire 

** facias for 

usual bond # to the Crown, for securing the ship- breach of 
ping of glass, pursuant to his notice to the Excise o/the uluai n 
of being about to export 20 cwt., for the purpose b°nd given 

-- , . 11 111,, , . notto re-land, 

of being allowed the drawback on such exportation: where the 
That the said bond had been given in pursuance of cSi^ dra W . 
the 26 Geo. 3, ch. 77 1. — That two puncheons (part backs on 
of the goods secured to be shipped, &c.) had, after edforexpor- 
the making of the said bond, been regularly ship- Satdefendant 
ped, in pursuance of the said Act, and according was prevented 
to the condition of the said bond ; — that he was a^Tcxportinf 
about to have shipped the residue of said glass; f^^? 17 ' 
but that, before he could so ship or put on board quence of 
the same, or any part thereof, the officers attending panof the . 
the shipping such glass came alongside the ^ess^f^*^?* 
and after examining part of the said glass, caused not answered 

by replica- 
tion* tbattfie 
• Reciting the notice of intention to export, and that there glass had not 

was a drawback allowed, and conditioned that * if the several been regularly 

commodities in the obligations mentioned, and every part ?° 8ni PPf d » or 

**ti»*. T 1 11 %.» ^tended so to 

thereof, should be shipped and exported, and not unshipped, be, nor agreed 

unloaded, or laid on land, or 'put on board any other ship or in quantity 
vessel within Great Britain, (shipwreck or other unavoidable ^[j C g Ji ren} 
accidents excepted) then, &c* imputing also 

a charge of 
f Sec, 3. And the exporter of such glass shall, also, before fraud in 

the shipping the same, give sufficient security to be approved, attempting to 
&c. in treble the value of the duty intended to be drawn back, anc^ftbeT" 
that the particular quantity of glass to be exported, and* every drawbacks 
part thereof, shall be shipped and exported, and shall not be for a l***** 
unshipped, unloaded, or laid on land, or put on board any ^asactuaUy 11 
other ship or vessel in Great Britain. shipped ; 

and alleging, 
that the glass was lawfully seized for having a certain quantity of earthenware. 
packed with it; and such replication held insufficient on demurrer. 

C c 3 the 
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the said part so shipped to be re-landed, and the 
whole of the said glass to be unpacked ; and that 
General the same was, by colour of the said Act of Parlia- 
* ment, seized, and kept until it was long afterwards 
restored to him by the Commissioners ; and that 
he had thereby been prevented from shipping and 
exporting the said glass, according to the form and 
effect of the said condition : — That there had been 
no just cause for the seizure ; and that he had not 
applied for any certificate, debenture, drawback, &c. 
in respect of said glass, nor had intended any fraud. 
•—Replication 1st, That the said 20 cwt. of glass 
was not shipped, &c. according to the condition of 
the said bond : 2ndly, That two puncheons had been 
shipped, containing 2 cwt. 3qr$. gib., as part of 
1 1 cwt. 1 qr. 9 lb. of flint-glass, paicel of jsaid 20 avt. ; 
and that defendant was about to have put on board 
5 cwt. 3>qrs. 1 lb. as the residue of said 1 1 cwt. 1 qr. 
10 lb. (not amounting to 11 cwt. jqr. gib.), for 
the purpose of defrauding the revenue by obtaining 
the drawbacks — traversing, that the shipment had 
been regularly made (according to the averment in 
the plea) in pursuance of the Act; 3<Uy, the 
same as the 2nd, with a traverse of the defen- 
dant's intention to ship the remainder : 4th, That 
amongst the said glass packed for exportation on 
drawback were deposited 50 lb. weight of earthen- 
ware, subjecting it to forfeiture, and' that it had 
therefore been seized ; and subsequently restored ; 
traversing, that defendant was prevented by such 
seizure and detention from performing the condition 
of the said bond. — Demurrer to the 1st replication, 
for that it contains no answer to the plea, and nei- 
ther denying, nor copfessing and avoiding, is argu- 
mentative, 
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mentative, evasive, and multifarious, denying the ( *8i£- 

matters in said plea by implication only, and attorney 
tending to put in issue the whole of the matters of Genmal 
the plea, though issue might be taken on parts of p^ 
them : — Rejoinder to the 2nd, That the glass in the 
condition of the bond mentioned was, in fact, tlie 
same as mentioned in the replication, though of less 
weight than 2ocwt.: That defendant, notwithstanding 
the notice, never intended to export, under colour 
6f the bond, or obtain the drawback on more than 
was actually shipped; traversing the imputed in- 
tention of fraud ; — to the 3rd, the same, traversing 
the intent to obtain the drawbacks on a greater * 
weight of glass than should be shipped ; — to the 
4th, That the glass had been packed in the presence 
of the officer, who took an account of the contents, 
and sealed it ; admitting that certain small quantities 
of earthen ware had been packed without design, but 
alleging that it amounted to no more in weight than 
1 lb. Joinder in demurrer, and demurrer to the 
rejoinder, it being no answer to the 2nd, 3rd, and 
4th replications, tending to put in issue several 
distinct and separate matters, and being a departure 
from the plea. — Joinder in demurrer. 

Littkdale supported the demurrer, contending 
that the replication had not shown a forfeiture of 
the bond : — The common practice in all such cases 
is, to give security in a larger sum, and for a 
greater quantity of goods than are intended to be 
exported. It is admitted that a part had been ship- 
ped, and that then the officers seized, whereby 
defendant was necessarily prevented from performing 
the condition of the bond. The Crown have be- 
c c 4 sides 
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1815. sides alleged fraud, on which, when it is denied, 
Attorney ^y refuse to take issue. 



Gbnbral 

v. 

Polk. 



[Wood, Baron. The question of fraud could not 
be tried on the bond ;— it would have been an im- 
material issue.] 

JValton, contra y was stopped by the Court 

Per Curiam. No sufficient answer has been 
given by the replication to the defendant's plea, 
which is certainly good as an excuse for not 
shipping. The suggestion of fraud has nothing to 
do with the question on the breach of the bond, but 
should be the subject of another proceeding. There' 
is a penalty imposed by statute on such offences. 
The revenue officers prevented, by the seizure, the 
exportation of the goods, and that appears on the 
face of the pleadings, 'therefore the bond was not 
forfeited, for that says nothing about duly shipping, 
nor provides against practices of fraud; nor is there 
any given time limited within which the shipping * 
and exportation of goods are to take place. It is 
impossible to assign a breach on this bond. 

Judgment for the defendant.* 



• By a subsequent statute, 55 Geo. 3, ch. 113, reciting the 
36th Geo. 3, and that no time is by law limited within which 
' glass entered for exportation shall be shipped, it is provided 
that, from and after the 5U1 of July, 1815, the security shall 
be taken that such glass shall be shipped and exported within 
one month from the date thereof. 

Attorney 
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Attorney General v. Kelsey. &*»**. 

June 10. 



THE defendant had been arrested, and sent to The Court 
Dover Castle under the constable's warrant, issued Sli^**" 
on a capias sued out of this Court on an information *&**»** out 

m. • . 1 • 1 •• 1 • -it* • of custody, on 

filed against him, charging him with the importation filing common 
of prohibited goods. SSXJS 

on a capias, 

The capias and warrant described him as him by h» 

Kelsey. The information had been filed against S^ 
him by the name of James Kelsey; and on the n . mc £v*£" 
alleged irregularity, and an affidavit of the facts, appeared, 
and that the applicant's proper name was Richard, wr«ng g Chm* 
and not James. *™ n »»«*• 

Taunton, JV. P. had obtained a rule to show Sedqu*r$,\f 
cause why the capias and proceedings should not j£{£e fi^* 1 
be quashed, and the applicant discharged out of instance, 
custody on common bail, undertaking not to bring ance^r plou" 
any action. The Court, on that occasion, threw 
out that they entertained considerable doubts whe- 
ther, in cases of proceeding by information, they 
could, under any circumstances, direct a defendant 
in custody to be discharged on filing common bail, 
as the Attorney General is entitled to a capias on 
all such occasions, which necessarily imports that 
bail is required. 

Dauncey showed for cause, that after the most 

diligent 
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i l8 * 5 * , diligent inquiries the Christian name of the de- 

Attorney fendant could not be ascertained at the time of the 

General arrest; and that it was by no means unusual in 

Kelsey. suc h proceedings so to make out the capias in blank. 

And that even if the motion were well founded, 
the Application should have been made before, as 
the defendant had. now cured any defect by having 
appeared and pleaded by the name of James. 

[Thomson, Chief Baron. That is equivalent 
to a waver of every thing. Substituting the 
name of Richard would be quite superfluous after 
that] 

Taunton, in support of the rule, adverted to the 
distinction to be taken in this case, where the pro* 
cess itself was absolutely void. If there were any 
waver of irregularity by the appearance, that could 
only apply to the information. The question there- 
fore would be solely, whether a defendant arrested 
' on a capias, wherein the person to be taken was 

described by his surname alone, was properly ar- 
rested by such process ; or, whether he ought not 
to be discharged on filing common bail. This was 
frequently done in common cases ; and in that of 
JVilks v. Lark (a) the Court discharged a defendant 
arrested by a wrong Christian name ; so in Res v. 
Sheriff of Surry (b). Those were cases of a right 
person arrested, though sued by wrong n^me, as 
here. And the officer is in such case a trespasser, 
and liable to an action, and cannot justify such a 

(a) 2 Taunton 399. (b) 1 Marshall 75* 

taking. 
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taking (c). In Sir M. Foster it appears that a . l8l5> . 
mistake, with regard to a natne of dignity, in an act Attorney 
of attainder } is fatal ; because there is no such per- 
son in rerum naturd. The defendant, in this case, 
has no means of knowing whether he was the 
person meant by the warrant. It was also urged, 
that on so vague a process, the Court, injirvorem 
libertatis, would not suffer the subject to be im- 
prisoned. 



General 

v. 
Kelset. 



Wood, Baron. If the process is void, your 
remedy is by action; but the irregularity, as it 
affects the proceedings, has been cured. Wherever 
an application is made to the Court for summary 
relief, the party must always come in the first 
instance. 



Per Curiam. 



Rule discharged, without costs. 



(c) Shadgett v. Clipson, 8 East 328. — But it seems from 
the cases, that where defendant has let an opportunity of 
pleading in abatement pass by, the Court will not relieve 
him. 



The 
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1815. 



Tuetdaw, 

June is. The King v. Bunney and another, Assignees of 

Pearce a Bankrupt 

will not art* -A.N extent had issued against the effects of the 
t^'m&f* bankru P t > under the >tf of the Chancellor of the 
Ac ground Exchequer, in aid of Thomas Merriman & Co. 
^Jf^^* bankers at Marlborough, on the affidavit of Mcrri- 
it is of greater niafi9 that he and his partners, as receivers of the 

Amount UISA 

the debt. excise-duties from the collector for the commis- 
d^fro« the sioners, were indebted to the Crown in the sum of 
original deb- 1,043/. received by them from the collector, and 

tor of the . 

Crown, that Pearce was indebted to them, for principal 

patyTOrefc ^ interest, on bond, in 1,193/.; which sum the 
onthe condi- sheriff levied under the writ on the inquisition. 

tioa of paying 
the Crown's 

4cbt * Holroyd now moved, on the behalf of the as- 

signees, that the extent might be withdrawn, on 
payment by them of the sum of 1,043 '•* so found 
to be due to the house of Merriman & Co. ; but 
without hearing the counsel for the Crown. 

Per Curiam. We have often decided, that 
assignees cannot recover money so levied, on motion 
of this nature. The Crown's debtor has a right to 
the prerogative process, and having once levied his 
debt he is entitled to retain it* 

Motion refused. 
The 
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1815. 

* v ' 

The King v. William Mallet and James » Sam€ Va *' . 
Mallett. 

The King v. James Mallett, 



La WES had moved, on Friday, to set aside two The Court 
writs of extent, which had been issued against the £j n * motion 
defendant for arrears of malt duties, under which °" ac * ie °£ 

7 . extent, with- 

he was in custody, for irregularity : but the writs out having the 
not being before the Court they refused to receive JJem. 

*» m0ti0a If two'writ. 

of extent are 
. issued, one for 

It was now moved again, on an affidavit, stating, a joint debt, 
that on searching the Remembrancer's Office it ^ru^m 
appeared, that on the \oth September 1807, William debt, in the 
Mallet (the applicant), and James Mallett, were inquisitions 
found by inquisition to be indebted to the Crown in ££"£# ° inc 
the sum of 51 1 /. 19*. 8 d, for duties of excise on separate debt, 
malt made made by them at Bristol, between the l« w , the 
18th December 1806, and the 25th June 1807, on S^J^JK 
which *.jiat was granted for a writ of extent against aside, on the 
them, jointly ; and that there was also another S^iarfty of 
extent issued on the same day, against TVUliam ™* u °h^*J^ 
Mallett alone, for the sum of 187/. 4*. for fessediya 
duties of excise on malt made by him, between they will sup 
the 24th day of June 1807, and the 24th August P^ cn ^ n te 

following. shown to be 

correct. 

An extent may be issued on an inquisition, and fiat of eight year* old, and no 
sew affidavit or fiat is requisite, nor is any proceeding, by scire facias, or otherwise, 
necessary to revive such extent. 

Where a joint debt has been found, the death of one of the debtors in the 
interval between the fiat and extent does not vitiate the proceedings. 

Th« 
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1*15- The affidavit further stated, that on \>r about 

The Kino * e 1 3 t ^ 1 February 1815, a writ of extent for the 
v- said sum of 511/. 19*. %d. was issued against 

Slum, them the said WlUam Mailed and James Mallett, 
&c jointly, and that on the same day another writ of 
extent was issued against the said William Mallett, 
alone, for a further sum of 51 1 /. 19$. 8*/. which 
appeared to be grounded on the same inquisition; 
and that there was not in the said office any other 
commission and inquisition returned, or fiat ob- 
tained against them jointly; nor any entry on the 
• roll of the issuing of any subsequent writ of extent 

for the said debt of 511/. 19$. 8rf.: and that it 
. . did not appear that the original proceedings for 

recovery of the said joint debt, had been revived 
against the defendant, William Mallett, by scire 
facias, or otherwise. 

In support of the motion it was stated, that in 
March 1811, James Mallett, the partner in trade 
of William Mallett, the present applicant, died ; 
that the extents mentioned in the affidavit, for which 

fiats had been granted in 1 807, had not been pro- 
ceeded in till the 1 3th February 1815, when two writs 
of extent were issued, on which the applicant was 
now in custody ; they were both issued for the debt 

' of 51 1 /. 19 s. 8 d, whereas there was only one debt 
to that amount found due, and that was joint. One 
writ, therefore, he contended, must be bad ; and as 
they could not be so distinguished as to ascertain 
which was regular and which not, they must both 
be set aside. 
Another objection was, that as there had been 

no 
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no continuance of the original writ, those how issued *8*5« 

were not properly founded on the Jiats of 1807, The Kino 

and required, by analogy with judgments of more *• 

than a year old, affidavits of the existence of the mIlleot 

debts ami former proceedings, to revive them. &c. 

[Graham, Baron. From the moment of the 
return of the inquisition it becomes a debt of re- 
cord, against whiqh no time runs, and therefore an . 
extent may be sued out on it without a newjfaf, 
the former not having been executed by taking die 
body of the defendant.] 

Then there has been a partial execution of one 
of the writs, and some notice should have been 
taken of that levy, however small it>may have been. 
It may be the fact, for any thing that appears, that 
the debt may have been satisfied in the mean time ; 
which is a strong reason why, in justice, a newjiat 
should have been considered necessary, founded on a 
sufficient affidavit. This is, besides (it should be con* 
sidered),an immediate extent, and insolvency should 
be shown to warrant the extraordinary interference 
of the Crown. Other circumstances too may have 
arisen since the original^/, which might have been 
pleaded to the extent; and in fact, the death of one 
of the defendant's co-debtor has taken place subse- 
quently, which ought necessarily to have been shown 
to preserve the congruity of the proceedings. The 
debt, as claimed now, does not correspond with 
that found by the inquisition, either with the joint 
debt in the sum Sought, or the separate debt in a 
smaller sum, therefore the execution does not follow 

the 
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■ 1 I s - the nature of the judgment ; and nothing appears 
The Kino on the writ to authorize the deviation from the 

William reCOrd - 
Mallett, 

&c Dauhcet/ y in opposition to the motion, admitted 

that there had been a mistake in issuing the 
two writs, but declared, that it had been the inten- 
tion of the Crown to have withdrawn the last, 
which would have been done but for the present 
motion. But the debts having been found due, 
and fiats granted, he submitted that the custody 
was legal; and the question could only be as to 
which debt was to be levied. /The objection of the 
proceeding being irregular, for want of fresh affi- 
davit and new fiat, is totally unfounded. 

Wood, Baron. That is certainly never neces- 
sary. 

Graham, Baron. Nor can the death of the 
co-debtor make any difference where the Crown is 
entitled, as here, to levy the whole debt on both 
or either. 

Thomson, Chief Baron. The first extent is 
regular, and the other may be disposed of in any 
,way. 

Per Curiam. Motion refused. 



Doe 
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1815. 



Doe ex dem. Walker v. Roe. . June 13. 



OWEN moved for judgment against the casual dc ^ r ^nf n 
ejector, on an affidavit, that the deponent personally ejectment. in 
served Charles Hicks, representing himself as being Jhc tenant on 
in possession for Richard Messiier, Esq., then ab- a i* rson . 
sent from his dwelling-house, and James Upjohn, himself to be 
James Brackway, and William Pearce, tenants in for^o^er?" 
possession of the premises mentioned in the decla- thentempora- 

• nlv Absent* 

ration : And that Messiter had subsequently ac- and who 

afterwards 

knowledged having been informed of the service on acknowledges 

Hicks. anapprisalof 

the service, 
sufficient to 

The Court entertained much doubt whether the me'n^a^st 
affidavit was sufficiently express in describing the casual 
Messiter to be one of the tenants actually in pos-. 
session, inasmuch as those words were referrible a*"^ appear 
only to the three antecedent names. They held clearly from 
that it was in all cases necessary that that should that the per- 
plainly appear; but granted the' present motion, as J£ n Jye* c W of 
no objection was taken on that ground bv Messiter, *«ch service, 

1111 iiii • rr 1 was tenant in 

who had acknowledged the service on Hicks. . possession. 



D v Tanner 
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£* e * r ?2' Tanner v. Nash. 

Jim* 13. 



of SK n RICHARDS moved to justify the defendants 
his place of bail : An affidavit was put in, that one of the bail 
cient. " was not to be found, as resident according to the 
bail-piece. It was said, that he had a counting 
house in the street of which he was described, but 
that he resided elsewhere : And Chcen objected to 
such a description, as too vague, and as being 
evasive of inquiry into his circumstances. 

The Court held, that the place of business of 
bail was a sufficient description; but gave time to 
justify till next day, to give the plaintiff an op- 
portunity of making further inquiry in the mean 
time. 



Brodeni* 
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1815. 



Brodenik v. Teed. 



Same Day. 



GlFFORD moved for an attachment against 
the defendant for not paying in a sum of money* 
pursuant to an order of the Court ; at the same 
time apprizing the Court that there had been no 
actual personal service of a copy of the rule ; but 
submitting that what had been done was perhaps 
tantamount to such service. The attorney for the 
defendant had bfeen served with a copy of the 
order, and the rule itself shown to the defendant 
at the time of making a personal demand of the 
money. , 

Per Curiam. The service of a copy of the rule 
is indispensable. 

Motion refused. 



Orderofthe 
Court* that a 
defendant pay 
a certain sun 
of money, be- 
ing shown to 
the defendant 
at the time of 
making a per- 
sonal demand 
efit,acopy of 
such order not 
having been 
personally 
served on the 
defendant 
himself, (al- 
though a copy 
had been pre- 
viously served 
on his attor- 
ney) not 
sufficient to 
entitle the 
plaintiff to an 
attachment. , 



fe D 2 



ROWNEY 
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jVfdne$day, Rowney and others, executors, &c. v. J. W.'Dea w , 

June 14. ' 



An affidavit DAUNCEY showed cause against a rule ob- 
ofadcbtdulT tained by Clarke, this term, for^ delivering up the 
^asa^ ^ bail-bond given by the defendant in this case, to. 
from a state- be cancelled on filing common, bail, on an objection 
from the tes- of insufficiency in the affidavit of debt, wherein it 
b ^account- was swonl ty Rotoney, that the defendant was in* 
ant employed debted to the plaintiffs, as executors, &c, " as 
deponent/ b " appears to this deponent, from a statement made 

ISde- ' t0 " from ^ books and accounts of ^ "M Matthew 
fendant to . " Dean, deceased, by William Kay, an accountant 

" employed by this deponent to investigate the 
" same, as this deponent verily believes ;" submit- 
ting that the plaintiff, in his character of executor, 
should be permitted to depose to a debt due to his 
testator in the most cautious manner. But the 
Court ruled, that an affidavit in such terms was in- 
sufficient to hold a defendant to bail, 

- Rule absolute. 



Attorney 
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Attorney General v. Fadden. Wednesday 

June 14. 

"' * f 

iHE defendant, against whom an information in«tf» 
had been filed for importing prohibited goods, was identity of the 
apprehended by capias, and committed to Lancaster £fends» to 
Castle, where he now remained for want of bail, aninfomu- 

-> , . ... , . . . , tion who is in, 

The information being about to be tried at the prison, the 
ensuing sittings, and the defendant having instructed ^JJSj^ 
his solicitor, that the person who had actually com- cotfustobnng 
mitted the offence imputed to him had assumed his present at the' 
name, and that the question would be one of mere JJJ^^^e . 
identity ; an affidavit to that effect was prepared for and paying 
the purpose of grounding an application to the 
Court for a habeas corpus, under which the defend-, 
ant might be brought up, to be present at the trial 
of the cause, that he might avail himself of that, 
point in his case, averring that he could not other- 
wise safely proceed in his defence. . The Court 
grafted a rule to show cause. 

Campbell, yesterday moved to make the rule 
absolute; and being a very novel application, the 
Court desired it might be mentioned again, and 
that in the mean time the practice of the Court of < 
King's Bench might be inquired of. It was men- 
tioned again this day, and a certificate of the clerk 
of the rules was furnished, from which it appeared, 
that similar applications had been made in that 
Court, and had been granted. It was also stated, 
that notice had been given of the intended motion. 

dps The 
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* 8 '5- The Court, under the circumstances, and on the 

Attorney aut hority of the certificate of the precedent in the 

General Court of King's Bench] granted the application, on 

Fadden COD dWon °f th e defendant being brought up on a 

day certain, and paying the costs of being brought 

up and remanded, intimating, that the writ should 

be in form of the habeas corpus ad testificandum. 

Rule absolute. 



V- 



W j^x^' Haluley v. Nicholson. 



d>nceto«!- THE plaintiff in this cause was a woobtapler in 
{Jain an Yorkshire the defendants were merchants at Zfaer* 

imperfectly- 

worded pool. It was a special action oq the case for not 
^"ct^evc^ 11 " delivering a quantity erf wool, in pursuance of a 
where some contract of sale, and was tried at the last Lancaster 
were difficult Spring Assizes, before Mr. Justice Le Blanc, when 
stood ^lome" a verdict was found for the plaintiff; subject to an 
not admissi- award as to the amount of damages. 

ble; and that ° 

although the 

Ltoe q cause° n I' appeared in evidence, that Goodwin was com- 
Tth hCnatUrC n" 83 * 01160 '* by *the plaintiff, to buy a large quantity 
k tract which of wool oft his account, and that he ii> consequence 
de?ed C doub" contracted with the defendants to fcrniek a certain 
fui, by partial quantity at a stipulated price : Memoranda of the 

and incom- J 

piete altera- terms of the contract were noted ia pencil by Mum, 

tion, and 
which there- 
fore seemed to require to bo supplied and perfected! by some socjt addkkraftl 
words as the evidence rejected would have furnished* and, although, it contained 
•dubious words, involving k m uncertainty as to whether ir purported to be a 
sale of particular merchandise to arrive by & certain xes^eJ» or o* suet tt*rc*aad*s* 
generally, whenever the contracting party' should receive sufficient to supply the 
purchaser with the quantity. 

. d f> 4 the 
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the defendants general broker at the time ; from 1815. 

which he made in his contract -book, at his halliley 

eounting-house, the following entries : v: 

Nicholson. 

Liverpool, gth August, 1813. 
Ja° Halliley, Jun. v To sales per Elizabeth. 

per Mr. Goodwin, . ale Nicholson and Mosman. 

290 Bales of wool. 
Laid a 11/6I payment J at 3 months, allowing 1 month interest 
White a 13/6J J at 4 months. 

2 lb. allowed dft. but no allowance for packages. 1 

Immediately under was the following note, which' 
was the subject of the present question, in these 
terms; 

John Halliley, Jun r to arrive 

p r Goodwin. To sales p r Elisabeth 

a/c Nicholson and Co. 
290 Bales wool, more or less, at 1 1/6 and 13/6. 
Payment, acceptance down at 4 months- 
2 lb. for dft., the packages included as above. 

The first contract was duly performed, but on 
the 20th of August the defendant* informed the 
plaintiffs agent, that the cargo which they had 
expected from Scotland, with which they bad in- 
tended to furnish the plaintiff, had been shipped for 
another purchaser before their letter arrived; and 
(hat they would endeavour to supply it from other 
correspondents in Scotland; and requested reason- 
able time.— In September they delivered part of 
the wool, which they said wad all they could pro- 
cure; but that, in point of fadt, more wool came to 
the defendants hands than would have been suf- 
ficient 
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. l8l 5* , ficient to complete bis contract. — Wool having in 

Halliley ^e mean time considerably advanced in price, and 

*• being then very scarce, the plaintiff brought the 

icholson. p resentact j on >w hich the defendants resisted, on the 

ground that the contract had been for the sale, on 

arrival of a cargo expected by a particular vessel, and 

as that vessel did not arrive, they were discharged 

from the contract. 

Scarlett this .day obtained a rule for a new trial, 
on the gfound that the defendants had not been 
permitted at Nisi Prius, to give evidence of tHe na- 
ture of the contract entered into by them with the 
plaintiffs; from which it would have appeared, 
that the defendants had not bound themselves to 
furnish. a certain quantity of wool, generally, but 
that they had specially contracted for the sale of 
a certain specific cargo, then to arrive by a particu- 
lar vessel, and that such explanatory evidence was 
admissible, under the special circumstances, and 
ought to have been received. 

It was contended, that the note or memorandum 
of the contract in question was in itself ambiguous 
and uncertain, and stood in need of explanation, for 
that without it, it was absolutely unintelligible ; and 
it had become so by an erasure made by the defen- 
dant's broker's partner, in whose hand writing also 
it had been altered to what it now appeared to be ; 
that it was not signed,; or otherwise acknowledged 
by the plaintiff, or his agent, and differed from the 
entry. in the defendant's book; and there was there- 
fore considerable doubt whether it could be shown 

to 
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to be the note of a contract entered into recipro- 18x5. 
cally between the parties. hZI^T 

It was said, that the defendant; if his witnesses Nlca <> LSO|f * 
had been examined to that point, could have shown 
that the word Elizabeth, as it originally stood, was 
meant for the name of the ship by which the wool 
bargained for was then expected to arrive, and so it 
was entered in the defendant's book; but discovering 
afterwards that they had made a mistake in the 
name of the vessel, the wool being in fact to be 
brought by another (the Isabella), it was altered 
imperfectly as it now appeared *. 

The defendant's case, therefore, turned on the 
construction to 1>e put, on the note of the contract, 
aod depended on the question, whether the bargain 
was. to furnish a certain quantity of wool generally, 
aod in all events, or to transfer to the plaintiffs a 
specific cargo consigned to the defendants, and; to 
arrive by an expected ship ; and on that question 
the note of the contract itself, unexplained by other 
testimony, afforded no intrinsic fevldeqce; this was 
therefore contended to be so particular a case as to 
admit of a deviation from the usual rule. 

Parke, Topping, and Richardson, now showed 
cause. . They placed their main reliance on the 
rule of evidence op the point, as laid down in all 
the decisions on the subject, and acted on in the 

* Affidavit* to prove these circumstances were produced,, 
but rejected bj the CouiU Vide Ante, p. 406. 

direction 
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18 15. direction of the Judge at Nisi Prius, who held, that 

Halliley su ffi c * ent might be collected from the note of the 
v. . contract, to show that it was a contract to sell 

KicHQLsoy. M jnuffo woo \ ^jj en fte quantity should arrive 
Aptu 28. generally ; and that it could not therefore be ex- 
plained by parol testimony to have been meant 
to be a sale of .a cargo expected by any certain 
vessel; observing, that if a factor agree to sell 
goods on arrival, at a given price, he must deli- 
ver them according to his contract, whether the 
price be higher or lower qt that time, or be respon- 
sible to the purchaser. — They remarked, that the 
defendants had admitted, by their subsequent con* 
duct, that they had not considered the contract to 
be for the sale of a specific cargo, but of such a 
quantity of wool generally, for ttiey had since 
actually delivered 51 bags of wool to the piaintifis, 
in part performance of this very contract, and 'had 
solicited a reasonable time to furnish the remainder, 
as appeared by their letters, which were produced 
on the trial. They denied the existence of such 
ambiguity in the memorandum as required expla- 
nation; and insisted, that it was sufficiently explicit 
to warrant the construction of a general contract to 
sell, on arrival, a certain quantity at a certain price ; 
and described the present motion as an attempt to 
narrow the terms of general contract m writing by 
parol evidence, which could not be done without' 
overthrowing the established rale. 

Scarlett and WUUams, in reply, admitted, that as 

a general rule, the inadmissibility of jteittf evidence 

to qualify a written agceem*ntms now established; 

. but 



TilNITT TERM, 55 GEO. 3. 40$ 

but strongly urged, that the present case should be * 8 *5« 
considered an exception to that rule, because it was Haxliuet 
one most particularly distinguishable from the cases ?• 
on which it had been built In this instance such 
evidence was absolutely necessary to render this 
imperfect note complete, and the contract intelli- 
gible, and to supply the omission which evidently 
followed the word per y of whatever that might be 
which was obviously wanting there to express the 
intention of the parties. Had such evidence been 
admitted, the defendant was prepared to have shown 
that he had contracted for the sale of one specific 
cargo of an expected vessel, the Isabella, which,' in 
fact, never did arrive ; and it would then have been 
incumbent on the plaintiff to have proved the arrival 
of the ship. It is an ambiguous, doubtful memo- 
randum ; and the ambiguity consists in the impossi- 
bility of ascertaining by it, whether it refers to an 
arrival of wool by a particular vessel, or an arrival 
of any wool generally; if any thing can be collected 
from the terms of it, it is rather in favour of its being 
a specific contract ; — that would alone be a suf- 
ficient reason for admitting explanatory evidence. 
How otherwise is the word " per n standing singly to 
be supplied? Why are the words "more or less * 
used, unless the contract related to some specific 
cargo, the quantity of which could not then be pre- 
cisely ascertained? Those words introduced in a 
general contract would be an absurdity. Then the 
reference to the preceding contract, and the time 
and ipode of arrival, fdk require explanation ; and 
without it the contract is nugatory and ineffi- 
cient. 

And 



4io 

1815. 



CASES IK THE' EXCHEQUER, 

% And even while the defendant's extrinsic parol 
Halliley testi mon y » rejected, to show that the agreement 
v. was specific, the plaintiff would make use of the 
Nicholson, defendant's letters and acts to* prove that the con- 
tract was a general one, thereby admitting its need 
of explanation: — It was, in fact, the sole question 
in the cause, for the merits could only turn on the 
solution of that difficulty. 



Wednndmf, 
June 14. 



Thomson, Chief Baron, now gave judgment ; . 
and having gone at length into the facts of the 
case, and commented on the conduct of the parties : 
his Lordship adverted to the grounds on'which the 
application for a new trial had been made, and 
expressed concurrence with the opinion held by 
Mr. Justice Le Blanc on the trial ; that the contract 
spoke sufficiently for itself to exclude evidence to 
- alter or explain it, although it might be very diffi- 
cult to account for the introduction of the words, 
" more or. less." On the whole, it seems tjbat this 
must be cpnstrued to be a general contract to fur- 
nish the wqoI whenever, and however, it should 
arrive ; and any evidence offered to show that it 
related to the cargo of a particular vessel expected 
at the time of the contract, was properly rejected. 
Therefore the opinion of the Court is, that there is 
no ground in this case for granting a new trial. 

Rule discharged. 
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Attorney General v.- Lady Louisa 
Manners and others. 

A VERDICT was taken for the Crown when A legacy 
this information came on at the sittings after last ty^^t 
Trinity Term, for 1,040/., the amount of the V*™* d J*S* 

1 1 • r , 1 . 1IX '771s °* a 

legacy duty on a bequest of 13,000/., under the sum of money 
48 Geo. 3, ch. 149, sch. 3, subject to the opinion of {J^JJdffi 
the Court on the following case : ***** thereon 

to testator's 

natural child 

€ Lord William Manners "by his will, dated the ioT }^ £?* 

J and on his 

8th of July 1771, gave and bequeathed the sum of death to pay 
13,000 /. to his executor, in trust, to place the same 2JJ to^Ss" 1 " 
out at interest in the Funds, or on real security, and children, the 
to pay the dividends or proceeds arising therefrom which had 
unto his sop, or reputed son, the Rev. Thomas ^^^^tH 
Manners, clerk, for his life: and after his decease paid to the 

7 ' . legatee for life 

up to his 
deatn, which happened in 181 2, his two sons (his only children) having died long 
before that time, and previously disposed of their interest in the bequest) held to 
be within the 48 Gn. 3, ch. 149, sched. 3, as being a legacy given by will of a 
person dying before the 5th of April, 1805, and mt paid, retained, satisfied, or 
t&jcbarged, till after the loth of October, 1808, and consequently liable {as to 
the interest taken by the representatives of the children) to the duty of 8 -per 
€i*t. imposed by that statute on such legacies, when given for the benefit of 
strangers in blood to the testator.} and that, notwithstanding the principal had, in 
1794, been invested in the Funds by the executors (in their own names) to answer 
the purposes of the will. 

testator 
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i3*5- testator directed that one moiety thereof should be 

Attorney P a ^ to ^ e e ^ est son °^ ^ e sa *d Reverend Thomas 
General Manners, and the other moiety thereof to the 
Lad younger children of the said Thomas Manners. 9 
Louisa 
Manners ' The said Thomas Manners was the illegitimate 

and others. chUd of the ^ j^ jfr tUiam Manners. The 

testator died shortly after the execution of the said 
x will, without altering or revoking the same, and 
John Manners, Esq., the executor therein named, 
proved the same in the prerogative Court of the 
Archbishop of Canterbury. Mr. John Manners, 
the executor, did not place out the 13,000/. in the 
Funds, but retained it in his own hands as executor, 
and regularly paid the interest thereof as it became 
due to the Reverend Thomas Manners, up to the 
time of his the said John Manners death, which 
happened about the year 1793/ 

c In the year 1 794 the Reverend Thomas Manners, 
and his two only children, applied to the present 
defendants, being the executors of John Manners, 
Lord Williarri* said executor, to have the money 
invested in the Funds, who complied with the re- 
quest, and the 13,000/. was in consequence of 
such application shortly afterwards, in the year 
1 794, invested in the defendants names, in the five 
per Cents.) which then were at the price or value 
of 103 /. per Cent. 9 

' The Reverend Thomas Manners 9 eldest child,, 
whose name was WU&arn, was then married, and. 
had a family, on whom the Reverend Thomas 
Manners settled 200 A per annum during the joint 

lives 



Man NBms 
and othcn. 
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lives of himself and his said son ; Mr. William , l8 *5- m 
Manners died in the year 1800, when the 200 /. per attohnw 
annum reverted to the Reverend Thomas Manners.' Gehbrax 

V. 

Lady 
c The Reverend Thomas Manners made a similar Louisa. 

provision for his youngest child, named John, who 
enjoyed it for some years, and died in the lifetime 
of his father, whereby that provision reverted filso 
to the Reverend Thomas Manners ; Mr. William 
Manners by his will, dated 22nd January 1791, 
gave his moiety of the principal sum of 13,000/. 
equally among his several children, subject to the 
life estate and interest of his father, the Rev. Thomas 
Manners, therein; Mr. John Manners, on the 28th 
of November 1783, made a settlement of his moiety 
thereof, which he took as the only younger child of 
the Rev. Thomas Manners, and the same is thereby 
directed, after the decease of the said Thomas Man- 
ners, with the consent of the said John Manners, 
tXL&Ann his then intended wife, and now widow, or 
the survivor of them, to be laid out in the purchase 
of lands, to be settled to the uses following; namely, 
to the use of himself for life ; after his decease to 
his wife for life ; and after the decease of the sur- 
vivor of said John Manners and his wife, to the use 
of all their children as therein mentioned. Mr. 
John Manners and the Reverend Thomas Manners 
having .both lately departed this life, the said 
Thomas Manners having survived ; and dying in 
the month of December 1812; Mrs. Manners, the 
widow of Mr. John Manners, is become entitled to 
the interest of her late husband's moiety for her 
life, or the rents of the lands, when a purchase shall 
be made under the settlement ; and the children of 

the 
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* 8l 5« the late Mr. JViUiam Manners, namely, Thomas, 
Attorney -Jane, Tfieodore, and Harber, who are of age, 
General claimed their respective portions of their father s 
Lady moiety of the legacy of 13,000/. from the de- 
Louisa fendants, and were paid the same in July 1813, 
JfJJJJ by sale of part of the 1 2,530 /. 2 s. 4 d. stock pur- 
chased in 1794 by the defendants; the remainder 
still stands in their names, who retain the same as 
executors of John Manners, the executor of Lord 
William Manners, for the persons entitled thereto, 
under the above circumstances.' 

Nolan, on the part of the Crown, submitted, that 
the question depended wholly on the construction 
of the statute, on which the information was founded ; 
and was, in effect, whether, under the circumstances 
of this case, the legacy was given by the will of a 
person dying before the 5th April 1805, and had 
been paid, delivered, retained, satisfied, or dis- 
charged, after the 1 Oth October 1&0S*. And he 
contended, that if the legacy did not vest till after 

• The words of the statute, on which the question arose, are, 
' For every legacy, specific or pecuniary, or of any other 
description, of the amount or value of 20 1> or upwards, given 
by any will or testamentary instrument, of any person who died 
before or upon the 5th April 1805, out of his or her personal 
or movable estate, and which shall be paid, delivered, re- 
. tained, satisfied or discharged, after the 10th day of October 
1808. 

' And where any such legacy or residue, or share of such 
residue, shall have been given, or have devolved to or for the 
benefit of any person in any other degree of collateral con* 
sanguinity to the deceased than is above described, or to or 
for the benefit of any stranger in blood to the deceased, a 
duty at and after the rate of eight pounds per centum on the 
amount of value thereof/ 

the 



Manners 
and others. 
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the death of Thomas Manners, it came within the l8l 5- 
words of the clause in the act; and he not dying Attobney 
till December 1 812, the legacy could not be paid General 
or payable till after October 1 808. For this is not L *\ 
a bequest to children by any particular wife, but to Louisa 
all the children he might have generally ; so that if 
there were a son by one venter, and a son by another, 
on the death of the first, in his father's lifetime, the 
other would become entitled, as his eldest son, to 
the moiety bequeathed to such son, and therefore 
it could not vest absolutely till after the death of 
Thomas Manners, when alone it could be ascer- 
tained who would be ultimately entitled to take it. 

[The Court here interposed a question, whether 
there were children of Thomas Manners in esse at 
the time of the death of Lord William Manners, to 
rid the argument of any difficulty as to the eldest son 
being entitled to take by purchase : to which it was 
answered, that Thomas Manners had then two 
children, and had afterwards had no more.] 

This is not the case of an immediate bequest of 
the principal to Thomas Manners, but to trustees, 
who are directed to pay over the interest and profits 
to him during his life, with a final disposition of 
the principal after his death among his children ; 
so that, if others had been born after the death of 
Lord William Manners, even though the issue of a 
subsequent marriage, they would have been enti- 
tled to come in for their proportionate shares. 

But whether the legacy vested or not, that fact 
£ e either 
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l8l 5* either way would not materially vary this case, a* 

Attorney * n a ^ events lt was n °t> nor could be actually, re- 
General tained or discharged till after October 1808. 
v. 
Lady 
Louisa [Wood, Baron. Was it not retained for the 

and ^the** " )ene ^ t °^ ^ c ce, ' ttl ^ trust cn * e < * ea * Q * ^ c 
testator?] 

It was so, but that retainer continued till the 
final discharge of the legacy, which could not com- 
pletely take place till after the death of Thomas 
Manners. The object of the act was to require 
the duty to be paid on the beneficial receipt of the 
legacy, if received after October 1808, without 
regard to the period when the will was made, or 
took effect ; however remote that might be previous 
\o April 1805: and that obviates all argument 
arising from an assumption of hardship in the case* 
Had the legacy duty still continued to be paid by 
means of the stamp on the receipt, as it was under 
the former acts antecedent to 36 Gee. 3, it would 
have been payable only on the actual payment and 
discharge. The act was retrospective, as to the 
death of the testator, but prospective as to the pay* 
ment of the legacy. Now this legacy cannot be said 
to have been paid till after 1 808. The executors 
put it out, it is true, but it was in their own names, pre* 
serving a control over it, in compliance with the trusts 
of the will, and remaining liable to make good de- 
ficiencies, if any should arise. The investment hi 
1 794 could not be considered such a payment over of 
the legacy as to preclude any children of Thomas 
Manners, who might have been born after that 

time, 



1 

1 

• 1 
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time, from their share in it ; nor would that have *8*5' 

been an answer to their claim; therefore the duty attorney 

does not attach on the retaining merely, but on the General, 

effectual payment of the legacy, otherwise the jj^ 

revenue would suffer, wherever an executor by Louisa 

collusion should retain a legacy before 1&05, which ^**y*f 
he would not be called on to pay till after October. 
1808. 

Knowiys, Cammm Serjeant, for the defendant, 
insisted, that on the construction of the act the 
demand of the duties sought by the information 
could not be sustained in point of law. 

It is by no means immaterial, but on the con- 
trary, an important and essential consideration in 
this case, whether this legacy was or was not vested : 
— That this is a vested legacy, under the bequest 
in this will, all the determinations on that point 
clearly establish* from the 3 1st Charles 2. (a) to the 
present time* 

[Per Curiam. That point will not be disputed.] 

There can be no doubt that it vested in William 
Manners, the eldest Son of Thomas Manners, as to 
qne moiety, on the death of the original testator; 
and he had then a right to see that it was properly ap- 
plied, according to his interest under the will. Till the 
year 1794 the executors had not complied with the 
directions of the m\\, as fer as related to this legacy 

(a) 2 Venfcr, 347. 

e e 2 being 
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, l8 *5* being laid out ; but then the present defendants, who 
Attorney are ^ 1C executors of the original executor, vest it in 
General the Funds, on a request to do so, in trust for the 
Lady persons interested ; thus performing completely the 
Louisa trust of the will ; and at that time there was cer- 
and others^ to i n ty no existing duty on this legacy. The three 
statutes, anterior to that time, which had imposed 
any duty on legacies, had done so through the 
medium of the receipt; those were the 20th Geo. 3, 
c. 28; 23 Geo. 3, ch. 58 ; and 29 Geo. 3, cb. 51 ; 
and that duty the executor was not compellable to 
pay, unless be took a receipt So it was decided in 
Green v. Craft (b) ; and therefore it did not of ne- 
cessity follow that the legacy was in all cases to be 
diminished by that duty. The 36th Geo. 3, applies 
only to legacies given by will of any person dying 
after that time, and therefore could not affect a 
legacy retained in 1 794. William Manners died 
in 1 800, having left his moiety by will, dated' in 
1791, to his three children ; and no act imposing a 
duty on legacies passed till four years afterwards ; 
therefore, at that time, the executors were not 
trustees of Thomas Manners, but were then, in 
point of fact, trustees of the children of William 
Manners, the last testator ; when, if any duty had 
been payable, it would have been only that which 
was to be paid by a child receiving a legacy from 
his parent, who had a vested interest in the thing 
bequeathed ; and they must be considered as then 
retaining it for them, and not for strangers in Wood. 
When the 48 Geo. 3 passed, they bad for a long 

(«) 2H.Bl.30- 

time 
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time retained this legacy in trust for the benefit of 1:815. 

the children, at least as to this vested moiety, so ;left Attor 

by the will o£ William Manners, and which could not General 

then be any longer considered as part of the general T "* 

property of the original testator. Louisa 



It has been said, that if the legacy duty does not 
attach in this instance, the act can have no meaning 
as to the clause which has been considered appli- 
cable to this case ; but the words of that clause may 
be well satisfied by applying them to cases where 
the executor may not have reduced the means of 
satisfying the legacies into his possession till after 
October. 1 808 ; and that is the most probable object 
of the act ; otherwise it would be liable to all the 
objections of an ex post facto law, diminishing the 
property of such persons only as should be accident- 
ally in the peculiar situation of the present legatees. % 
The word retained, therefore, must be used with re- 
ference to assets coming to the executors hands after 
the passing of that act If it were a question between 
the legatees, and executors who should refuse to 
pay them without deducting the property-tax, the 
legatee might well say that the act imposing that 
tax had not passed when they were entitled to the 
legacy, and therefore they were not liable to pay 
it If William Manners had sold it, as he had a 
right to do, the executors would not then have been 
called on to pay it over as a legacy. Retaining, 
means nothing more than keeping it in their hands 
when received, and the executors had therefore 
received and retained it before the 48 Geo. 3. 

£13 The 



Manners 
and others. 
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* 8 *5- The moiety of John stands on a different foot* 

Attorney m %> he bad made a settlement of his moiety ; and 
General the persons claiming under* him are not legatees, 
jJV but persons entitled to dividends of a settled estate, 
Louisa under a trust-deed of a date as remote as 1783, 
M £ N *j*** which is totally inconsistent with a retaining by 
the executors, for the benefit of persons then in- 
terested. They retain it as trustees under the deed 
executed twenty-five years before the passing of' 
this Act 

The statute applies to legacies discharged after 
October, 1808. Now this legacy was discharged 
in 1 794» when it was vested in the Funds, upon the 
trusts of the will. Let it be supposed, by way of 
argument, that the 'Bank had failed ; in that case 
the investment of the legacy, by the request of the 
legatees, would have discharged the executors, who 
would have become fundi officio, and exonerated 
the rest of the estate of Lord fViUkm Maimers, the 
original testator, from the claims of the legatees. If 
therefore the legacies contemplated by the Act, as 
being retained or discharged before the 10th October, 
1808, are to be free from the duty imposed by it, 
the bequests, under the present will, are sot liable 
to the duties sought -by the information. 

Nolan, in reply, contended, that whether the 
legacy vested in interest or not, would make no dif- 
ference in this case, as there was clearly not a vest- 
ing in possession. The case of Green v. Croft, 
decided merely that the want of a receipt was no 
ground for withholding the payment of a legacy, and 

that 
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that because the executor was entitled to de- 18 15- 
duct it out of the sum bequeathed. The mere £ TTOftNEY 
appropriation of a fund to the future satisfac- General 
tiou of a legacy can not be considered to be a jV 
discharge of it, which alone can bring it within Louisa 
the statute, for it must be still under the control MamnW1, 
of the .executors. As to the argument of the will 
of William Maimers, and the settlement by John 
Manner*, changing the nature of the property, and 
the course of its disposition, as also the case put of 
a sale of the legacy by either of them to a second 

' person, if that were a mean of evading the duties, 
it would open a door to the practice of frauds on 
the revenue, by the adoption of such distinctions. 
But whether it be ultimately to be paid to the ori- 
ginal legatee, or to his devisee, or assignee, it must 
be payable out of Lord William Manners' funds, 
and no variation of its disposition can enure to 
defeat the right of the Crown. The words of the 
act would not be satisfied by applying them in 
construction to the case of ^assets, coming to the 
executors hands after 1805; for the statute says 
nothing of assets, and if they should prove insuffi- 

' cient, the legacies must abate rateably pro tanto ; 
but, at all events, the act does not contemplate the 
original and primary retainer by the executors, but 
the effecting the object of that retainer by applying 
it in discharge of the legacy; for one and the same 
retainer may, in point of time, be made both before 
aud after 1805. 

[Thomson, Chief Baron. You must, according 

to this information, show it had not begun to be 

retained.] 

£ £ 4 If 
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1815- If the act adverted to the period when the legacy 

Attorney was °ng* na My retained, the words of the clause 
Gpnkral would be inoperative, because the property of the 
Lad testator becomes immediately on bis death the pro- 
Louisa perty of his executor, and the act of retainer is an 
Md *th ERS act °^ cont * nuance > commencing with the appropri- 
ation, and concluding with the application of the 
property destined to satisfy the legacy. 

[Graham, Baron. If there had been a penalty 
imposed on executors not retaining within a certain 
time, would the investment of the 13,000/. in the 
Funds, in this case, for the benefit of the legatees, 
have been construed to be such a retainer as would 
exonerate the executor? For, if so, that must be 
considered as the time when the legacy was .re- 
tained. But it continues to be retained till it is ac- 
tually paid ; and it cannot be said to be a complete 
retainer for the benefit of the legatee, till that time. 
The object of the Legislature was to equalize the 
duty among all persons deriving a benefit from lega- 
cies paid and received after 1 808, without regard 
to the date of the will.] 

Thomson, Chief Baron. The argument. goes 
to show, that this being a duty on the body of the le- 
gacy, it washable in the lifetime of Thomas Manners, 
and each should have borne a proportion. 

Cur. ado. vulL 



***** Thomson, Chief Baron, now delivered the opi- 

^ — • nion of the Court His Lordship commenced by * 

& a statement 
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a statement of the case at length ; the question 1815. 

which arose on it for the opinion of the Court; and Attorney 

its dependance on the application of the words of General 
the statute (which he read) to the circumstances; ^ 
and finally proceeded to pronounce the following Louisa 

result of their deliberations : M d ^uT" 

There can be no doubt that this is the case 
of a legacy given by the will of a person dying 
before the 5th of April, 1805, for the testator died 
so long ago as the year 1 771 ; but the sole question 
arises on the latter words of the clause, and is, 
whether this is a legacy which may be said to have 
been paid, delivered, retained, satisfied, or dis- 
charged, after the 10th of October, 1808. The 
devise in question is of money, to be placed out at 
interest by the executor, the dividends to be paid to 
his natural son for life, and after his death the 
principal to be divided into moieties; one whereof 
was to be paid to the eldest son of that natural son, 
Thomas Manners, and the other to his younger 
children. 

In point of fact, therefore, it remained matter of 
uncertainty till after the death of Thomas Manners, 
who would be entitled to receive the legacy; for 
it was not given to the children of Thomas Manners 
then living, but one moiety was bequeathed to his 
eldest son, and the otfter to his younger children. 
At the time of making the will, and at the death of 
the testator, there were only two children of Thomas 
Manners living. This bequest, therefore^ would cer- 
tainly vest in all the children of Thomas Marmers^ho 

should 
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. l81 * , should be living at the time of the testator's death, 
Attoemy for it is not a bequest of a moiety to his eldest 
Gbjtxeal son t h en living, but to the eldest son, and of the 
Lady other moiety to the younger children. Now, 
Louisa although their separate shares vested in all the 
children of Thomas Marnier*, living at the death 
of Lord William Manners, they were still liable 
to open and let in any other children coming 
in esse during the life of the father, the bequest 
being to the younger children, and not to the 
younger children then living. The consequence of 
this construction is, that the capital could not be 
paid till the death of Thomas Manners, because, as 
he was tenant for life, it would be uncertain till his 
death who would be entitled to it, as that depended 
On what children he should leave at that time. In 
tiiis situation, John Manners, the executor of Lord 
William Manners, does nothing in the shape of 
appropriating the legacy which is given to him as 
executor, to be set apart to answer the purposes of 
the testator's will. He retains it, indeed, as it 
appears, in his own hands, but it is never divided 
from the bulk of his personal estate ; — he keeps it 
in this way,* and pays the interest to Thomas Man- 
ners, the person entitled to it under the will, during 
his (the executor's) life, up to the period of bis 
death. After that time, which was in the yekr 
1 773, the present defendants, who are the execu- 
tors of John Manners, and consequently are now 
also executors and personal representatives of Lord 
William Manners, for the first time, do what is 
something like an appropriation of this legacy; but 
that was merely laying it out tad investing it in the 

Funds, 
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Funds, in their own names, it being uncertain who w ****■ .. 
would become absolutely entitled to it till the death Attorney 
of Thomas Manners. That event has now happened, Genkral 
and on that it appears that his two children, Tho- Lady 
snas and William, were the only persons who ever k° UI8A 
became entitled to the principal of the legacy; and and others, 
they could not, till that time, have known what would 
have been the amount of their shares. They bad 
each disposed of their interest : William, by his will, 
in 1 791, having devised his moiety to his children ; 
and John had settled his moiety on his wife for life, 
with remainder to his children, with a direction 
that it should be laid out in land, to be limited to 
those uses. 

Now, as to the question of this being a legacy 
retained after the 10th of October, f8o8: It is 
in fact actually retained at this moment, and re- , 
tained for the benefit of those legatees who became 
entitled to k on the death of Thomas Manners, that 
is, for the benefit of their representatives; and we 
are of opinion that it cones precisely wkhm the 
description in the Act of the 48th Geo. 3, of 'a 
' legacy which has been retained after the loth 
' October, 1808, for the benefit of persons, strain 
1 gers in blood' to the testator, and being given 
by a will dated so far back, the testator having 
died in the year 1771, it is subject to the duty 
demanded by this information. Therefore, we 
consider the sum claimed, of 1,040/. to be due 
to Ins Majesty ; and that there must be 

Judgment for the Crown. 

The 
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1815- 



v_ 



frfy 



./ 



&6> 



*****> The Attorney General 0. Holford. 



A bequest ON the trial of this information, at the Sittings 
poiytDtras- a f ter Trinity Term, 1814, a verdict was taken for 
^dS^rofiu *^ e Crown, subject to the opinion of the Court, on 
to be deemed the following case : 

part of the 

testator's ' George Bogg, Esq. in the said information men- 

{JF2d (ifE. tioned, made his will in writing, dated 15th Aprils 
ce. sary) of 1 800, duly attested to pass real estates : and there- 
property, in by gave, devised, and bequeathed to the said John 
Srjffifry Jasiah Hol ford> and John Richard Baker, and to 
legacies, given the survivor, and the heirs of the survivor, all his 
wiuforanyco- estate, freehold, leasehold, or otherwise denomi- 
u UaWe^Se nate< *» consisting of a share, called a King's Share 
legacy-duty in the New River Water- Works, purchased of 
the^tf Cm. 3, William Cooper Keating, Esq. with the land-tax 
tSoiIS'the* thereon, by him redeemed, and all the premises, 
residuary le- with the appurtenances whatsoever thereto belong- 
property in * * n g : upon trust, as soon as possible after his decease, 
ttoftiwteeT d to se ** * e Same b y P u Wic auction ; and the testator 
did not con- willed that the profits arising therefrom should be 
money by sale, deemed part of the residue of his estate there- 
fed^oni ' nafter disposed of, or go in aid, if necessary, 
of the will, of the rest of his property, in discharge of his pecu- 
cWmto'ren- n i ai 7 legacies, either by his will, or any codicil 

der such sale thereto. The said share in the New River Water- 
necessary. 

The subject of such a bequest would be considered, in equity, as personal pro- 
perty, and would go, in case of the legatee's death, to personal representatives. 

Works 
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Works was freehold property, of which the testator 
died possessed in fee-simple. The said testator, 
after giving various legacies by his said will, gave 
and devised all the residue of his estate and effects 
whatsoever and wheresoever, unto the said John 
Josiah Holford, his heirs, executors, administrators, 
and assigns, for ever; and of his said will ap- 
pointed the said John Josiah Holford, John Richard 
Baker 9 and James Abel, his executors.' 



4«7 
1815. 

Attorney 
General . 

HOLFORD. 



. ' The said testator, after making his said will in 
manner aforesaid, died on the 1 7th day of January, 
1813, without having revoked the same, and the 
said executors afterwards, to wit, on the 28th day 
of January, 1813, duly proved the said will, and 
were enabled to pay and satisfy all his debts and 
legacies out of his personal estate alone, without 
having recourse to a sale of the said New River 
Share, devised by his will as aforesaid, or of any 
other part of his real property, the surplus of the 
said testator's personal estate being very conside- 
rable ; and the said New River Share is of the value 
not exceeding 5,000/. and the said executors have 
not paid or discharged any legacy-duty to his 
Majesty, in respect of the same ; and the said John 
Josiah Holford is now possessed thereof, as part 
of the residue of the estate of the said testator, 
without any duty having been paid for the same.' 

' That the said John Josiah Holford is a stranger 
in blood to the said testator/ 



' The legacy-duty payable to his said Majesty, in 

respect 
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1815- respect of the said New River Share, if any be 
Attobxs* ptytN* thereon, amounts to the sum of 500X' 

GWttAt 

HaLroen, ' ^ e V 18 *** 011 to &e *f*°^ of the Court waa, 
. whether the legacy-duty erf 10/. per cent granted 
by the 48 G». 3, chap. 149^ schedule 3, upon any 
legacy or residue given far the benefit of a stranger 
in blood to the deceased, should not be paid by the 
said defendants, upon the said New River Share, 
under the circumstances of this case : and the ver- 

, diet to stand, or be entered^ for defendant, according 

to the decision.' 

A Tsi*!' Nolan, for the Crown, stated, that the present 

,u — ■* ' information proceeded on the 48 Geo. 3. ch. 149, 

wherein, by schedule 3, it is enacted, that " for the 
" clear residue (when given to one person) and for 
" every share of the dear residue (when given to 
" two or more persons) of the monies to arise 
" from the sale, mortgage, or other disposition of 
" any real or heritable estate, directed to be sold, 
" mortgaged, or otherwise disposed of, by any will 
" or testamentary instrument, of any person who 
" shall have died after the 5th day of JprU 9 1805, 
" (after deducting debts, funeral expenses, legacies, 
" and other charges first made payable thereout, if 
" any) whese such residue! or share of residue, shall 
" amount to 20 1, or upwards; and where the same 
" shall be paid, retained, or discharged, after 
" the loth day of October, 1808; and whore any 
" such legacy or residue, or share of such legacy 
" or residue, shall have been given, or have devolved 
" to or for the benefit of any stranger in Wood to 

"the 
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H the deceased, a duty shall be paid at and after the . l8l fr . 
11 rate of 1 oper cent. " and that it would depend on the Attobne* 
question, whether the object of the bequest were to be Gmma* 
considered as personal or real estate. . Now by this q 0IiTORB , 
will the New River Share is not directed to be sold 
conditionally, and only in the event of the personal 
fund being found insufficient to discharge debts 
and legacies; but it is a positive direction that - 
it shall be actually sold, and that the proceeds • 
shall be deemed part of the residue of his estate, 
which brings the bequest precisely within the sta* 
tute imposing the duty. If there had existed an 
unsatisfied debt, however small, and the property 
had been sold, the remainder would have been 
liable to the duty, as part of the residue bequeathed; 
or if the share had been given to two it would not 
have been competent to either to take it as real 
property, but it must have been sold, and the pro-* 
ceeds divided. The residuary legatee might have 
compelled the trustees to sell the property, which 
is a criterion of its being personal estate ; or if he 
bad died before the trusts of the will had been per- 
formed, a court of equity would have considered it 
to be personal property, and would have decreed it 
to go to his personal representatives, FUtchcr-Y* 
Ashburner(a). An interest vested in the Crown, 
under this will, on the death of the testator, which 
could be no more divested by the subsequent can- 
duct of the legatee than the jight of a creditor or a 
personal representative. 

Bowen, for the defendant, cQntended that no 
duty could be considered as payable on account of 

(a) l Br. Ch. Ga. App. 497. 

the 



HOLfOBD. 
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*8*5* the property in question, until it should be con- 
Attorney verte d into money ; and that under this will, which 
General must be expounded by the common rules of con- 
struction of wills, no person but the residuary 
legatee, or those whose interests would have been 
interfered with, by considering it as personal pro- 
perty, could have compelled a sale of the share. 
By the will it is given to trustees, not to executors; 
and the testator clearly intended that if it should 
not be necessary to sell it, to go in aid of his per- 
sonal estate ; it might be transmissible in its original 
nature, and the executors being enabled to satisfy all 
claims out of the personal estate, had no right to 
interfere with this property bequeathed to the re- 
siduary legatee. It is decided by case after case, 
that a real estate devised does not change its 
nature, unless it be compellable to be sold, but no 
claim was made on this property (b); and it has 
gone uncharged under the devise. In the case of 
Chitty y. Parker (c), the Lord Chancellor refused 
to make an order in favor of the next of kin against 
the heir, where the testatrix had used strong words, 
devising " all her real estate to be sold, and all her 
" estate to be converted into money," but the pur- 
poses of the will having been otherwise satisfied, 
the real property was not sold ; and his lordship 
said, " If there is a single person existing who has a 
" right by gift from her to any part of it, or the use 
" of it, that person has a right to apply to have it 
" converted into money;" but as there was no per- 
son having such claim, he denied the right of the 
next of kin to have it converted against the heir. 



(*) 1 Vcs. 4* 



(c)'aVes. 971 • 

[Graham, 
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[Graham, Baron.* In case of the legatees t * 8l 5- 
death, would his heir or personal representative be attorney 
entitled to this property ?] General 



According to the cases his heir would be entitled, 
Randall v. Bookey (d), and Roper and Radcltffe (e), 
the rule being, that if there be a devise of a real 
estate to be sold, if not sold, it shall go as real 
property. The Crown, in this case, cannot be said 
to have such an interest under this will as to be 
enabled to compel a sale of the property in question. 
In Green v. Croft (/), Lord Loughborough held, 
that though legacies on land were chargeable, yet 
that a devise of land, or of interest in land, was 
not; and though that case was before the statute, 
the reasoning is applicable here. 

The schedule of the 48th Geo. 3, speaks of the 
clear residue of the monies arising from the sale; 
where such residue, or share of residue, shall amount 
to 20 /. or upwards, (omitting " or be of the value/' 
as introduced in the charge on legacies arising out 
of personal estate) and where the same shall be paid, 
satisfied, or discharged ; not where the same shall be 
granted or released, or using such words. Now 
until a sale the clear residue cannot have been as* 
certained, nor can any money have arisen to entitle 
the Crown to a duty. The title of the Act too 
describes the duties', as " on legacies and successions 
" to personal estate upon intestacies then payable 

(i) s Vero.435- (0 9 Mod. 171. (/) 9 H. Bl. J. 
F F "in 



v. 
HOLfORDt 
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1815. « in Great Britain " So that the schedule appfies 

Attoanvx W^ty to monies, and whatever the testator's in*- 

G«ns*a* tention might have been, no duties can attach till 

Uqwmp, *^ at to* 611 ** 011 te effectuated. 

M t ia reply. If it were absolutely necessary 
thet ia ail sqch^ases the estates directed to be sold 
were to be actually reduced into money, a compen* 
dious mode would be furnished of getting rid of the 
doty in all similar bequests, by collusion between 
the trustees and executors ; or the legatees might 
agree to » partition of the estate without changing 
its nature : But, in fact, the estate so bequeathed 
and directed to be sold, must, whether sold or not; 
be considered as sold, in favour of any claim on it. 
The claim of the Crown is as valid as that of a 
creditor; and the Attorney General might file a 
b$U to etiforce a sale, which is an answer to the 
cases that have been cited. The Act only looks to 
the satisfaction of the legacy, by whatever means 
that be brought about ; and it is on that satisfaction 
of the legacy that the duty is payable, the right to 
which vested in the Crown on the death of the 
testator ; whose qzpress directions that the estate 
should be sold cannot be contravened by the acts 
of the legatees. 

[Thomson, Chief Baron. Suppose a sum of 
money were .bequeathed to be laid out in. land, is 
such a legacy provided for by the Act ? That would 
certainly be deemed in equity land, and not money ; 
and if you go on equitable construction you jnust 
■* »dmit 
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admit that also to prevail: under this demise it' 1815* 
Appears that the debts are not chatgfeabte od tlritr xtrokntr 
property, but only the legacies. The tra£ qtiestfcfri g**e*al 
trill be, Whether this, as real prbperty, is Kable tti Hdt ^ dR1H 
the datiefe, not having been sold according to the 
directions bf die will? The act ddes not contem- 
plate the crises alone of estates being necessarily 
sold, but only where they are directed io be sold 
to pajr debts, if any. There is Certainly much in 
what has been said on the effect of an information 
being filed to compel a sale. 

Cur. tuto. mUi. 

Thomson, Chief Baron [haying stated the qtfes- Saturday ' 
tion, and gone through the case and most material ■ Jut * lm * 
arguments]. This is not a bequest of the property 
in question, directing it to be sold with a view 
solely to the payment of debts, but it is directed to 
be sold in all events, and to Be turned into money. 
The profits arising therefrom were, by the will, to 
go in aid of the rest of his property, if necessary, 
in discharge of his pecuniary legacies ; but it is not 
directed to be sold for that purpose merely, bat 
generally fo be sold, and the money to go as 
residue of his personal estate, frofr all the residue 
of the testator's estate goes to ttoiford> tiie defen- 
dant, a sfirariger in bftod; and this property would 
be considered in Equity as sold, although it 1 might 
not be in fact sold; arid supposing him to have 
died before election, it would have gong* to his 
personal representatives; and shall it be said, that 
#. F % by 
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i8'5* by not selling it according to the directions of the 

Attorney w ^ **e shall be enabled to intercept the duty? 

General He has, it is true, a right to take it in its original 

Holford. stat6, as between himself and the executors ; but 

he must not, by so doing, be permitted to evade 

• the duty to which, if sold, it would have been 

liable; and it must be considered as having been 

actually sold by the executors, and that the money 

arising from the sale had been by them paid over 

to the devisee. 

It appears to the Court therefore, that this be- 
quest is within the 48th Geo. 3, and that the duty 
is payable by the defendant, according to the in- 
formation, and we must confirm the 

Judgment for the Cranio 



jK^gj The King v. Boyie. 



Costs are MAINE moved, on behalf of the assignees of 
Meonln' the defendant (a bankrupt), that of the sum of 
Sad^hV't 29 ^ 8 * 2rf * lc Yfad umter a writ of extent against 
Geoj.ch the defendant, the sum of 56/. 10*. 10 d. part 
totectfre tb? thereof, levied for the costs of and as incidental to 
•tamp duties t he said writ of extent might be refunded to the 

on poncics of , t * o 

insurance in said assignees. » 

the hand* of 
an insolvent 

agent of the company, and founded on their bond to the Crowa for the due pay- 
ment of those duties ; and although the debt be of such a nature as that an unmet 
diate extent might have been issued cm xt» 

The 
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The defendant had been found by inquisition 18 15, 
indebted to the Norwich Union Assurance Society, ^ KlNO 
under an extent issued against them, as their agent, v. 
for duties and premiums of insurance paid to him, BoYIA 
on their account, to the amount of 300 /., for which 
the extent had issued. The debt had been after* 
wards reduced to 240 /.; and when the sheriff had 
seized the defendant's effects under the writ, the 
assignees satisfied the extent by paying the debt 
and costs, amounting together to 297/. 8 s. 2d., 
the debt being 240/., costs 25/. 14*. iod. y sheriff's 
poundage 14/. 10*., and 16 s. 6d. for costs of 
sheriff's officer seizing and keeping possession. 

Under these circumstances, it was objected that 
this proceeding, being merely an extent in aid, and 
not prosecuted for the immediate debt of the 
Crown, was not within the statute, and that there- 
fore the costs of recovering the debt ought not to 
be allowed, but that they should be deducted out 
of the debt, as was the regular course before the 
passing of the 53 Geo. 3. 

Dauncey } contrh y contended, that notwithstanding 
the extent was in form merely in aid of the Norwich 
Union Society, it was sued, in effect, as appeared 
by the inquisition, for .money actually due to the 
Crown for stamps; and that the debt, as returned, 
was one for which an immediate extent might un- 
questionably have been issued, as part of the sum 
due was for stamp duties, in which case there could 
have been no doubt but that the costs might have 
been levied, 
, * f f 3 [Wood, 



Bsntz. 
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. tfts* a . [Wood, Ban/n. Thp stflta)te was made in ftwur 
The Kjng <^ tba Ring's collector, and give* no coats on extept* 
* in aid agaipst the debtor of persons so indebted tci 
tije Crown,] 

The whole question here is, whether this is pot A 
recovery of duties by persons suing on behalf of 
his Majesty ; and from the nature of the debt this 
case must be considered as coming within the words 
and purview of the Act of 53 Gfo. 3, sec. 23*. 
The duties were actually the proper monies of the 
Crown, in the hands of the defendant, and were 
recovered by means of this extent 

Raine, in reply. It does not appear by the pro* 
ceedings what species of duties had been received by 
the defendant; but m all events it constituted him a 
mete simple-contract debtor to the Norwich So- 
ciety, as his employers, and they were the party 
alone responsible to the Crown for the money re- 
ceived by their agent 

* ' And, for better securing the duties, in genera] under the 
management of the commissioners of stamps, be it further 
enacted, that .in all actions, bills, plaints, informations and 
proceedings, had, commenced, prosecuted, entered or filed, 
or hereafter to be had, commenced, prosec ut ed, entered or 
fifed, in the name, of his Majesty, his heirs or successors, or 
in the naine of any person for and on the behajf of his Ma- 
jesty, his heirs or successors, for the recovery of any duties, 
debts or penalties granted or imposed, due or payable by or 
under any act or acts of parliament now in force relating to 
the duties under the management of the commissioners of 
stamps, or by or under tbjs act, it shall be lawful for ty* 
AJIajesty, his heirs and successors, to have and recover such 
duties, debts and penalties, with full costs of suit, and all 
charges attending the same.' 

Thomson, 
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Thomson, Chkf Baron. There is no doubt . ****• , 
that in this case an immediate extent might have The King 
been issued against the defendant for the duties ** 
received by him, notwithstanding he received them 
as agent for the prosecutors of this extent : nor is 
there any doubt tut that then the Crown would have 
btfeit entitled, under the Act, to costs* but this ds it 
stands at present, is certainly a very different casei 
It is not a proceeding immediately and directly 
«g*k*&* Btyte, but it i* founded on the bond debt 
of Bignold and Company to the Crown, The can* 
dition of that bond is not set forth, bat I presume 
it 16 to enforce the payment of duties od insurances 9 
which may fee in arrear. 

The commission recites* that Bignold and Com- 
pany became bound to the King in the sum of 
1 5,000 £ by bond, payable at a certain day past, 
and requires an inquisition to be taken of debts due 
to them ; the return to which is, that Boyle was 
indebted to the Company in the sum of 300 h 
for money had and received by him for their 
use, for premiums and duties on policies of in- 
surance granted by the society, and 1 paid to him 
as their agent. The debt is therefore found in aid* 
of the Crown's original debtor. It isr indeed due . 
for stamps, but then it is for money received for the* 
use of the Company. The addition of that fact so^ , 
found; therefore, amounts to no more than if the" 
inquisition had stopped at the words w for money* 
had and received.'* It seems to me to be* not a 
case within the atct. 

The other Baeons of the. same opinion. 

Motion ordered. 
f r 4 The 



43* CASES IN THE EXCHEQUER, 



The Attorney General t?. Newman. 

§ 

tivc pronto " O N the trial of this cause at the sittings after 
J^cb?*, last -Ewfcr term, in which the Attorney Gene- 
limiting the nd had proceeded by scire f ados to recover the 

right of the r r , oj ir • j 

Crown to sum of 1,097/. ioi. 80., arrears of excise du- 

a^T!)f ° r **es on ma,t > foun( ^ b y inquisition to have accrued 

duties on due to the Crown from the defendant, who was a 

period°offive maltster, between the $\h September 1804, and the 

to^/coS™ 5 th Jv b ,8 ° 7 ' **"> tJoun8d for **"> defendant ob- 
nencementof jected that the claim was barred by the clause of 
noVin^ffect, limitation in the act of the 1 2th Anne, stat 1, ch. 2; 
ScenreSlct. ^ ut the ^J^ 011 ^ing overruled, and the cause 
ed by any of proceeding, a verdict was found for the Crown for 
qucnt malt the sum demanded. 

acts referring 
to that statute. 

Tuttd*,, Ppll, Serjeant^ now moved for a new trial, or 

^sotAMqr. jjj^ a ver di c t should be entered for the defendant, 

Clause* on the ground of his former objection. He submit* 

^nudng the ted, that the question raised was of great importance. 

Crown are to and worthy of the most serious consideration, both 

asre^cdb^ ** ** affected the interest of the trader and the? 

subsequent rights of the Crown. If it could be made to 

statutes, un- ° . __ . . . . _ , 

less expressly appear that all the enactments and provisions of the 
re-enacted. ^ ^ j^^ jj a( j 8U rvived the year for which that act 
had been passed, as well the clause of limitation of 
actions for arrears of duties therein provided, as all 
other its " clauses, powers, rules, matters, and 
things therein contained," (which are the words of 
the act), that clause of restriction must be regarded 
. as being still in force ; and that would certainly 

be 
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be a construction consistent in all respects with the J i8y ^ . 

principle of limitations of suit, which in all cases Attorney 

have been dictated by the humane policy of af- <*«**** 

fording quiet to mens minds from apprehension Newma*. 

of being called on to answer for long-past offences, 

and from which, in all sources of civil actions/ and 

in most of minor delinquencies, the Legislature had 

provided an amAesty. That statute has certainly 

been in every other single respect treated as being 

in existence, without any express 're-enactment, 

and that even as to the penalties which had been 

originally imposed by it; and being so confessedly 

in force in respect of its penal clauses, it ought 

to bo so considered in regard of its restrictive and 

lenient provisions, vchich were intended to have 

the effect of fixing a period when a subject in 

this branch of trade, who has long dosed his 

concern with business, may consider himself frefe 

from the disquietude of contests with the Crown. 

Such protection was once certainly afforded to 

the trade by this the earliest act, imposing a duty 

on malt; and the question to be discussed on this' 

occasion will .be, whether that protecting clause 

has been kept alive by the reference and recognition 

ef this statute by the subsequent acts on the same 

subject, and is therefore still in force. 

. By the 12 Anne, stat 1, ch. a*, (which grants a 
duty of 6d. a bushel on malt for the service of the 
year 1 7 1 3, and imposes certain penalties on conduct* 
ing the process of malting other than as therein* 
prescribed) it is provided, " that no person shall be 

• Not printed 

• "sued, 
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" sued, or charged with the duties hereby granted, 
" unless some action, information, or suit be com- 
-" menced for the sane within five years after the 
" same shall become due." That act has beea 
referred to or recited by most of the subsequent 
malt acts, and made the ground-work and basis of 
enactments in several of them. There are but few 
that hate not ia someway or other, expressly, or 
J>y inference, referred to it from that time to the 
46 Geo. 3, treating' it as being continually and 
wholly io force* The 12 th of Anne was certainly, 
(a& indeed aU the malt-acts were at that period) 
merely an annual act,, and expired with the. year 
for the sendee, of which it was passed. That act 
expired on the 24th Jun* 17 14,, when byr another 
sat of her Majesty (xx Anne, atat. 2;) the saoes 
duties were confirmed till the 24th June- 1715,. to 
be raked, &c. " by tte seme, wa^ means, and me* 
^ thads, and by such rales anddmdNn* aad with 

* sqehaHmraaoce: asd repayments,, aed under audi 
" penalties aod forfeitures, and with, such power erf 
" mitigatkn, and ether powers, and in such manner 

* and fqrm, m att respected as are poeaeribed, meiv- 

* timed and expressed; in thi ssid fcsraset acV otia 
" awry other aafc or acts a£ parliament therehyrrefet* 
" red unto, ot any ef them> for or ^naming the 
" said Duties, or any of them; and that the same 
iS act formerly made and* passed, ant* the said other 
"acta- thereby referred untfr, as to, for; and con- 
'' eerning the said- dutife* upon malt, mum, cydtty 
if m\& perry, and every article, rale, clause; mat- 

* ter and thing, in them> and every, or any off 
" them contained, or thereby referred to, and now 

u being 
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* befog in force, «fcrff Ac of full force and efioct, to ?8*» 

? all intent* and purpose for raising, levying, col- \ TT9 \^ 
" lactiitg, seo<nia£aitf ae^awting for thesame rates, Gbkma* 
" duties, and impositions hereby granted: o? con- nwXiah. 
'.' fcnued, and for levying and recovering the. penal* 
" ties, and forfeitures, and making any mitigation? of 
" aAk»r«Aces, and all either Blatters and things* dur~ 
« jng the continuance of this act* «* /^jj, as if 
« the same vsere partfeutoriy and at large Fepwt^d, 

* in the body of this. presenA **." fly the 8th 
G<*>. 3, the ditties, oa w*Al m*4e in England 
are continued* and du&a aga granted on malt to, 
be wade in Scptkp4i and it obtains a cjfeuse 
of inference to the. former act*, in. pjpeciaelj the- 
same terms ajt in \H 4nm*ti*k ^ already adverted* 
to* wd tbosf by them referred to,. The 13.^. i x 
oh. 7. reeifcs, that duties, were granted by tjhe 
*«& Jme> wd aqetwuadi bp ; wfrteaaent suees** 
we aaom} statutes tjot the utU of his Majesty'* 
r^ign; end enacta * forfce* eoptinpanc* $1 S4th. 
Jtrte 1 738, with the. saw* wferenee stitt to &« mm 
teems* Sp also, the. i£tb, 20th, and 37& Geo, sj, 
and Mt Gee. 3, eh. 3* which e*e so, fee precisely 
similai ; but thq last afterwards alsft refers to the, 
clause, of the 12*0 Anw> «W* *> •& tathfcpenalty <rf 
%t> €f,di the**by imposed op ma]*atej$ trading tbft 
com, and; to a simitar clause, in the-. 6th G$h 1st; 
"• which said clauses (it. xeeifea) have been-. djd$ 
"• continued, and aire still in fonee." laj &e 36rd< 
of Gfep. 2, there was, also, passed an. act gsanjtingj. for 
the 1st- time, a perpetual duty on mall of 3^ a 
bushel, and that act refers to the annual malt-act of 
the sam& session, for continuing, the duties (u\ the 
usual manner) for the year 1 7<jo; and also, refers, to 7 

the 
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h 1815- the acts therein referred to (among which is this of 
Attorkbt ia •^ wne )> declaring then* to be still in force. The 
General 26th Geo. 3, granting an additional duty of 6d. a 

Nbwmah bushel on ma **> enact8 »t' ia t u a U aad every the pow- 
" ers, authorities, directions, rules, methods, exeriip- 
u tk>ns> bounties, penalties, and forfeitures; clauses, 
" matters, and things/' contained in the 33rd Geo. 2, 
shall be in force. The 42nd Geo. 3, recites all thfe 
annual malt-acts from 1st to 41st Geo. 3, and 
Continues those duties to 1 803. The 1 6th section 
of the 42'Geb. 3, recites the 12th Armey and in-> 
creases the penalty for treading the couch from 
2 s. 6rf. to 5 s. the bushel. The 46th Geo. 3, ch. 1 39* 
sec 6, recites the 1 2 Anne, and the annual malUact 
for the then year; and also reciting that the penal- 
ties on maltsters not making monthly entry at the 
excise-office of malt made by them, having been 
found insufficient* and that it was expedient they 
should be increased, enacted, that, a penalty of 
100/. should be forfeited for any such offence, 
instead and in lieu of the sum of 1 0/. mentioned in 
the said recited statute of Anne. And section 7 of 
the same statute increases the penalty of 10*. a 
bushel, imposed by the 1 2 Anne, for concealing 
malt from the officers, to 200 1 a bushel. The 48 
Geo. 3, cb. 74, sec, 18, increases the penalty of 
' 50/. as imposed by 12 Anne on the erection of 
cisterns, &c. without notice, to 200/. ; and in section 
23, refers to the entry required to be made by 12 
Anne. The 53 Geo. 3, ch. 15, also contains the 
general embodying, clause of the former acts*. 

• The usual annual malt-acts continued to be pasted 
yearly during the whole period. 

From 
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from this review then, it should seem that the 12th 
Anne has constantly been not only treated as iq 
existence and force, but has been made the basis 
and ground -work by adoption, and even by altera- 
tion) (and that most particularly as to the penalties 
imposed by it) of many of the subsequent statutes* 
both annual and permanent ; and on the whole 
there is no apparent reason why the clause of limi^ 
tation, which has never been expressly repealed, 
should not have been kept alive and in force equally 
with those other clauses and penalties which have 
also, on the other hand, never been expressly re* 
eqacted, but have been suffered to revive by mere 
implication. 

[Wood, Baron. The malt-acts form together 
a body of excise law, and must be taken in pari 
materid.} 

Dauncey, Clarke and Walton, this day, showed 
cause : They treated the point now made as a ques- 
tion depending altogether on the mere construction 
of the several statutes, which having been singly 
and successively already gone- through, were suf- 
ficiently before the Court. They contended, that 
the limitation in the statute, on which the question 
arose, has certainly been . considered as in effect 
repealed, that particular clause not having been 
once in any one of the many subsequent acts re- 
enacted, or even referred to, which subsequent 
statutes have constantly been acted on by the 
Court, as if no such limitation were in existence. 
There is certainly no such restriction in the pro- 
ceedings for recovering any other of the excise 

duties ; 
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. l8| fr , duties; and there is no reasori Why the maltstef 
Attormv* Should be exclusively privileged. It is tetnarkafetfe 
Gevkbal ^at in an earlier act, (the 9th of Anm$ flte fataH 
Nswmait. limitation is Expressly enacted, mid jn the if tor 
Anne that clause is omitted. It i* then once iriof 3 
introduced in this statute of the lath Anne, aftd 
dropped ever afterwards. Hence it appears, that 
the Legislature, fts to that clause, considered itsr 
omission as a repeal, and that it could only be 
revived by expfess re-enactment. In the case of 
The King v. Skone (a), where the question was, 
whether an appeal lay to the Quarter Sessions? 
Against a,coftviction of magistrates for a penalty 
under the 42nd Geo. 3, ch. 38, sec. 30, which had 
given an appeal against forfeiture, Lord Ellen- 
borough said, " If there be no words of reference 
" tor any act giving such ah appeal, we cannot 
" supply the want of them. Now the clauses in 
" the statutes of Charles 2* and Gar* 4, have not 
"the word penalties in those parts giving the. 
" appeal ; and when that word occurs in other 
" clauses, in other respects foe similies, it 6eea» as 
" if the omission were intentional; but if it were 
" not intended, we can only say of the Legislature 
" quod voluit turn dixit." That ease is in point to 
show that the righto of the Crown cannot be 
limited without express words s so here, the statute 
of the 12th Anne continues in existence only so. 
for as it i* expressly referred to, and tbat is only, 
as to the modification of the proceeding?, and not 
to their limitation or restriction* 
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Pefl, Gaselee, and Mitichm, in support of the rule, 
insisted, that sufficient cause had not been shown 
against it ; that if there was no express reference to 
the clause of limitation, there was also no express 
reference to the penalties till the 41st Geo. 3 ; and 
that statute certainly treats the penalties imposed 
by the 12 of Antic as having been ever since in 
force, and that could only be by considering that 
act as being wholly in existence and effect 

[Thomson, Chief Baron. The adoption of the 
penalty is certainly a recognition so far.] 

They have not, nor can they show, any instance 
of the Crown having recovered arrears beyond the 
time of limitation imposed by the act of 1 2 Anne* 

The Case which has been cited does not bear on 
the present. There were two distinct authorities 
from which appeal* were given ; and a distinction 
was made by Mr. Justice Ashhurst, in the case of 
The King v. The Justices qf Sorry (there cited), 
between appeals from commissioners and from jus- 
tices; from the latter (his lordship said), it was 
plainly not the intention of the Legislature to give 
An appeal. If the 12th Anne expressly re-enacted 
the restrictive clause, after it had been once intro* 
duced, and subsequently omitted, it was because 
the 9 Anne, in which it had been first enacted, had 
expired, and was at an end ; for that act had not 
been revived by reference in any subsequent act, as- 
statute of the 12 Ameh&Abetn* 

Thomson, Chitf Baron, now: delivered the judg- /«% 1. 

ment 
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ment of the Court [having stated the proceedings, 
and the objection taken on the trial, on which the 
point under discussion was reserved] . The question 
brought before the Court by this motion is, Whe- 
ther the clause of limitation introduced in the malt- 
acts of the reign of Queen Anne has been incor- 
porated in the subsequent acts, and remains in 
force at this day. It has been very fully and ably 
argued on the part of the defendant, that, taking all 
the statutes on the subject together, and considering 
the dependence of the subsequent on the preceding 
acts, that limitation is continued throughout, fronv 
the 1 2th of Anne down to the present time ; but 
that is a point which it is strictly incumbent on the 
defendant clearly to make out. It is certainly true, 
that the statute of the 1 2th of Anne is very frequently 
referred to by most of the succeeding acts, and many 
of the clauses therein found are re-enacted, somq 
with and some without alteration, but not this parti- 
cular clause of limitation ; and it appears to me that 
such reference has no other effect than to continue 
to the Crown the powers and authorities of that act 
by which it was enabled to recover the duties thereby 
given, and the penalties thereby imposed in the 
execution of the subsequent acts, and to preserve the 
modes of proceeding prescribed by that statute for 
those purposes, and to re-enact every thing which 
was to enable the Crown to prosecute its claim to. 
those duties : But notwithstanding such constant re- 
ference, as far as I can find, on mature consideration 
of the arguments, attentive investigation of the 
several acts, and comparison of the various clauses, 
there is nothing in the existing laws which can be 

construed 
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construed as an adoption of that particular clause 
which limits the right of the Crown to proceed 
within any determinate period. In that act the 
limitation is in terms expressly confined to the duties 
imposed by it, and in none of the many references to 
the statute of Anne do I find any, directly or indi- 
rectly adopting the clause of limitation, so as to 
enable me to say that all the subsequent acts are 
subject to that restriction. 
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Even if it were a doubtfal case on the construe 
tion of the statutes, it is a clear rule, that the right of 
the Crown is not to be taken away by doubtful 
words or ambiguous expressions. But it does not 
appear to me to be necessary to resort to that 
argument here, where there is nothing 'from which 
it c&n be even inferred that the limitation atpresent 
exists. 

My brother Wood> who. has left the Courts to 
proceed on the circuit, has been apprized of our 
opinion on this case, and . that as the occasion is 
pressing it would be now delivered. He had 
authorized me to say that he has. no objection to 
the judgment of the Court being so delivered; but 
that not having made up his mind oa the question, 
he wishes to be considered as neither assenting 
to or dissenting from the decision. 

Rule discharged. 



Gg 
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Frid^, The King in aid of Cooke v. Edwards. 

Juke 50. 



wfihT C° 0K E> * h ° w *« a collector of taxes, had 
actually due, received, in the course of his duty, certain notes 
haVb^n °* ^ e ^ rm °* Edwards & Co. bankers in the 
^▼icd u n der country, to the amount of 45 /. ; and they having 
in aid oat become bankrupts he had obtained an extent in aid 
c^cSTthi against them, under which the sheriff levied on the 
Court will, personal estate of the defendants, the several sums 
onleMhe 1 ' of 55 *• for the original debt, 22/. i6#. 8rf. for the 
coSofS *° licitor ' 8 c 08 * 8 of **» proceeding, and 4* *#. 61/. 
proceeding sheriff's poundage. But the mistake in the amount 
been tolled °f *^ e original debt having been subsequently dis- 
{Jj^j^ covered, and the defendants being advised that 
dant, together the costs should not have been levied, 

with the costs 

application. Owen had tnoved for an order, calling on the She- 
rif£ and Cooke, to show cause why the overcharge of 
10/. and the costs levied, should not be refunded, 
and the costs of that application paid to the sur- 
viving assignee of the defendants, under the circum- 
stances of this case, as disclosed by affidavit, 
which was granted m the terms prayed, with a 
direction that a copy should be served on the 
solicitors for taxes, and 

Cause being this day shown, the Court made the 

Rule absolute. 
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*_ — ^— ^ 

Ditius -p. Rougemokt and others* ^jZET 

P HIL L I MO R E had moved on a former day, The Court 
on the part of the plaintiff, for a commission to ToiE^ 
examine a witness, de bene esse, on interrogatories, to examine a 
before he should leave England, His affidavit is in this 
stated, that. an action at law had been commenced a^affiZVkV 
by the plaintiff against the defendants in the his being 
Common Pleas; — that the defendants had ob- malty of 
tained an injunction to restrain the plaintiff from g{g ttdfy 
proceeding in that Suit, and that It could not there- when **« 
lore at present be tried ;" — that the testimony of the tried! and al- 
witness was material ; and that he Was about to tho i g ^ t i l !L 

' cause dc not 

depart from this country. The defendants had at issue, and 
appeared, but had not answered, and were there- has not 
fore in contempt. ,n * 

The application stood over for the consideration 
of the Court, and that the practice of the Court of 
Chancery might in the mean time be inquired 
of; and on being renewed* the Court doubted 
whether they could grant a commission to examine 
a witness, being in London, on the ground of his 
being about to leave the kingdom, and whether, if 
they could, the depositions would be admitted in 
a Court of law ; and suggested that the course 
should have been, to have had the defendants 
brought up in the custody of a messenger* 

The case of Cazenave and Vaughan (a) was 

[a) i Maule & Seiwyn 4. 

G G 2 cited, 
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* 8l S* cited, as applying to both those points, where the 
Delius same & pplicatidn had been granted in the Court of 
. v. Chancery, and the depositions, received in evidence 

That was a case where the action pending could 
not be tried on the day appointed, and the com- 
mission was granted on an affidavit that the witness 
< could not stay longer in England. 

Richards, Baron. This case is certainly 
stronger than that, for here there is an injunction 
contravening the bringing this cause on for trial, 
and there there was merely a postponement I 
never knew an instance of it before* 

Thomson, Chief Baron. That case in Chan- 
cery is certainly an authority, or I should have 
thought it could not have been done. 

Take the order, in the terms of that granted by 
the Lord Chancellor. 
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A, 

ABATEMENT. 

Vide MlSNOMEE, N° 1. 

ACTION oir the CASE. 

i. THE owner of one of two houses 
built nearly at the same time, and 
purchased of the same proprietory 
may maintain a special action on 
the case against the tenant of the 
other, for obstructing his window- 
lights by adding to his own build- 
ing, however short the previous 
period of enjoyment by the plain- 
tiff. Compton v. Richards. 

Page 27 

2. Vide Puudiwg, N° a. 



ACCORD ahd SATISFACTION. 
Vide Pleading^ N* 1. 

ADMITTANCE (to Copyholds.) 
Vide Memorial, N° i. 

ADVOWSON. 
Vide Contract, N° it— Decree. 

AFFIDAVIT. 



1. An affidavit to ground. a motion 

for a rule nisi cannot be sworn 

before the attorney for the party, 

or his partner. An/1 a rule ob- 

G o 3 tained 
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AFFIDAVIT. 



ANSWER. 



tained on such an affidavit will 
J>e discharged with costs. 
Batty. Vaisey - - - - 116 

%. The Court will not, on a motion 
for a new trial, hear an affidavit of 
any facts which might have been 
brought forward at Nisi Prius. 
Hope v„ At kin* - - - - 143 

3. In affidavits to be read, it must 
appear by the jurat that all to,e 
deponents have been sworn. 
Rex v. The Sheriffs of London, in a 
cause of Parlett v. Barnett - 338 

4» An affidavit by an executor of a 
debt due to his testator, as appears 
from a statement made from the 
testator's books, by an accountant 
employed by the deponent, is in- 
sufficient to hold a defendant to 
bail Rowney y. J)e*n - - 402 

£. H should appear clearly from the 
affidavit of service of a declara- 
tion in ejectment, that the person 
who is the object of such service 
is tenant in possession. Doe dcm. 
Walker v. Roe • «• *■ - - 399 

X>. The Court wittnot permit a plain- 
tin* in aid of a motion for an in- 
junction to restrain an acting 
partner from collecting or incur- 
ring debts, to use an affidavit made 
nnd filed after the .coming in of 
defendant's answer; because they 
will not consider such a case as 
One in th« nature of tfreparabte 
waste, in which case such an affi- 
davit made and filed before answer 
might be used. 
Lawson v. fiiorgan * - - 303 

7, The rule of Court wt indispensa- 
ble, that tbe afgd&vit to ground en 
extent in aid sbouJW contain an 
allegation tbat the debt is no.t a 
* trust debt *R t v. Mainwaring, 202 



8. Pick Discovery. — Subscribing 
Witness.. 



AGREEMENT. 

1. Conditions of sale amount to an 
agreement Compton v. Richards, ' 

37 

2. Vide Specific Performance* 



AMENDMENT. 

1 . A Plaintiff cannot amend his bill to 
enjoin further proceedings at law, 
after verdict, without first paying 
into Court the sum recovered at 
law, although the original bill was 
filed before verdict obtained. 
Harrison v. Dclmoni - - - 117 

2. But he will be permitted to amend 
by a stated time on bringing the 
money into Court 

Harrison v. Delmont - - 118 

3. A plaintiff cannot move to amend 
his bill on mi affidavit of equitable 
facts, without previous notice to 
the defendant. But under peculiar 
circumstances the Court will, if it 
be lalte w tbe Te*m, order the de- 
fendant to accept short notice of 
the motion - - - - - 16. 



ANNUITY. 
Ftff JMEWftUfe 

ANSWER. 

Vide Pleading in EquitTlN** 1% 
& a. — Exceptions, N* s,& 3. — 
Signature of Counsel. 



ARREST. 



ATTACHMENT. 
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APPEAL. 

i. The Court will not order money 
which has been awarded to be 
paid to a party by an arbitrator, 
to be paid into Court, for the par- 
pose of preventing it getting into 
the bands of the person who has so 
become entitled to it, (an order of 
Court having been already made to 
pay it to him according to the 
award ;) on the ground of an ap- 
appeal being pending against the 
refusal of the Court, to set aside 
the award, if the appeal has not 
been received; although the peti- 
tion has been signed by counsel. 
Lewis v. Harder - r - - 132 

*. But setnbfe secus if the appeal has 
been received - - - - - & 



APPEARANCE. 

1. A defendant may move to dissolve 
an injunction for insufficient ser- 
vice of the subpoena although he 
has not appeared. ' Menzies v. 
Rodrignts ------ 9a 

2. An attorney, having once entered 
an appearance for a party, not en- 
titled to strike it out, but on an 
application: to the Court for leave. 
Menzies v. Rodrigues - - - 92 

3. Piicfe MisiroN M. 

APPRAISEMENT (Writ of). 
Vitfe Customs, 1. 

ARREST. 
Vide Affid'ayit, 4.— Misnomer, 2. 



ASSIGNMENT. 

(Of Premise*. J 

Equitable Mortgagees, under a de- 
posit of title deeds by way of 
pledge, cannot effect a valid assign- 
ment of the premises comprised 1 
therein, in the event of the person 
so pledging them becoming bank- 
rupt, unless the assignees of the 
bankrupt join in the conveyance, 
although a power of sale be given 
by the agreement entered into at 
the time of the deposit, on notice 
to repay the money intended to be 
secured, if no such notice hat been 
given. 
Hawkins v. Ramsboitom <$• Co. 1 38 

(OfBreaskes.) 

Vide Pleading*, N° 3. 



ASSIGNEES. 

(Of Bankrupt.) 

Vide Assignment or Pabmi*m. 

ATTACHMENT. 

(Rule for token absolute in first 
instance.) 

l. On motion for an attachment for 
not paying money under a previous 
order of the Court, against a party 
who has been called on by a former 
rule to show cause why that money 
and the costs of such application 
should pot be paid, and against 
which order no cause has been 
shown: the rule for the attaxh- 
G o 4 ment 
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BAIL. 



BANKRUPT. 






ment will be granted absolutely in 

the first instance. 

King v.Price - - - - 341 

(When not duly served.) 

3, Order of the Court, that a defen- 
dant pay a certain sum of money, 
being sbvwn to the defeudant at 
the time of making a personal de- 
mand of it, a copy of such order 
not having been personally served 
on the defendant himself, (although 
a copy had been previously served 
on his attorney) not sufficient to 
entitle the plaintiff to an attach- 
ment. Brodcrick v. Teed - 401 

3. Vide Render, N" 1 St 4. — Ne 
Exeat Regno. 



ATTORNEY. 

Vide Affidavit, N° 1. — Appear- 
ance, N* a. — Costs, N° 2.— 



Venue, N° 3. 



AWARD. 

If an arbitrator, a barrister, reject a 
witness as inadmissible in point of 
law, the Court will not interfere 
to set aside his award on that 
ground, although the party apply- 
ing offer to pay all the previous 
costs incurred :— considering the 
parties bound by his decision. 
Campbell v. Tjpemhrp - - «■ 81 



B. 

BAIL. 



%. Justification of bail at Chambers 
in vacation without consent, held 



not good, but plaintiff not object- 
ing to an application to the Court 
to permit such justification, consi- 
dered tantamount to consent. 
Sayers v. Totfrec - - - - a 

2. In the case of a bankrupt charged 
in execution, the Court will, on ap- 
plication, enlarge the time for his 
surrender in discharge of bail, not- 
withstanding the provision in the 
statute of 49 Geo, 3, permitting 
bankrupt in custody in execution to 
be brought before the Commis- 
sioners. Crump v. Taylor - 74 

3. The Court will not set aside an 
order for allowance of bail obtained 
after an action commenced against 
the sheriff for an escape, though 
no bail-bond has been" taken, nor 
bail above put in in due time after 
the return of the writ, if defendant 
has been rendered. 

Morley v. Cole - - - - 103 

4. Surrender of the principal by bail 
below after bail above put in, 
but not perfected, though before 
assignment of the bail bond, does 
not discharge the bail to the sheriff 
after the return of the writ. 
Turner v. Wheatley - - - 262 

5. Description of bail as of his place 
of business sufficient. 

Tanner v. Nash - - - 400 

6. PufeMi8NOMER,N°ft. — Render. 
— Justification. 



BANKRUPT. 

Vide Bail, N° a.— Trading, N* a. 
—Secret Partner. 



CARRIERS. 



COMPOSITION. 
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BEQUEST. 

Heal property bequeathed to trustees 
to be sold, and the profits to be 
deemed part of the residue of the 
testator's estate, and to go in 
aid (if necessary) of the rest of 
his property, in discharge of his 
pecuniary legacies, given either 
by his will, or any codicil thereto, 
would he considered in equity as 
personal property, and would go, 
in case of the legatee's death, to 
personal representatives, although 
the residuary legatee took the pro- 
perty in statu quo, and the trustees 
did not convert it into money by 
sale, according to the directions of 
the will: there being no claim to 
render such sale necessary. 
Attorney General v. Hoiford 426 

Vide Legacy Duty. 



BOND (to the Crown.) 

i. Bond to the Grown, though not for- 
feited, is sufficient to entitle the 
obligor to an extent in aid. 
Rex v. Main-waring - - - 302 

2. Vide Pleading, N° 2. 



CARRIERS. 
(When not liable) 

. Notice by a carrier that he will 
not be responsible for goods sent to 
fee conveyed by his coach, unless 



paid for according to their value, 
is hot defeated by proof thatthe 
book-keeper who received them 
was conscious of or might have in- 
ferred their value. 
Levi v. Waterkouse - - - *8o 

. A parcel delivered to the guard of 
a mail-coach, and by him- to the 
porter of the inn where the mail 
stops, whose business it is to carry 
out the parcels brought by the 
coach, receiving for such duty a 
portiou of the sum demanded for 
carriage, does not make such por- 
ter personally responsible for its 
loss. Cavenagh v. Such - 328 



CLERK IN COURT. 

All notices must be given by and 
addressed to Clerks in Court. 
Calvert v. Be/water - - - 328 



COMMISSION. 

The Court will grant a commission 
to examine a witness de bene cue 
while in this country on a bill filed 
and affidavit that he is under the 
necessity of going abroad before 
the trial come on. . 
Deliui v. Rougemont- - • 448 



COMMON (Right of). 
Vide Grant. • 

COMPOSITION (real). 
Vide Evidence, N° 4. 5 
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CONTEMPT. 



£0STS. 



CONDEMNATION. 
Vide Customs, N° «. 

CONDITIONS OF SALE. 
Vide Agreement, N° i. 

CONSTRUCTION (of Wills.) 

P«fcDBVISB,N fl, l,&9. 

CONSTRUCTION (of Statutes.) 

i. The statute of 8th Anne, imposing 
a penalty of treble the value, on 
the importation of foreign goods 
prohibited to be imported into this 
country, is prospective in construc- 
tion and operation, and extends to 
all such goods as have been or may 
be prohibited subsequently to that 
statute. 
Attorney General*. Saggers - 182 

*• Clauses limiting the right of the 
Crown are to be considered as re- 
aeejad by subsequent statutes, un- 
less exptessly re-enacted. 
4*tormp General v. Nevmem 438 



CONTEMPT. 

s. Defendant brought to the bar of 
the Court for contempt in not put- 
ting in his answer* being an infant, 
the Court on suggestion of his in- 
fancy, will assign him a guardian, 
and discharge mm. 
Wilson r.Bott* - . .- . 62 

.2, Defendant may be brought up on 
any <fy in teaaj «,•..& 



3. VidclnjirtcnQX, N* 1. 



CONTRACT. 



i t A party having contacted with a 
person, since deceased, tor the pur- 
chase of an advowson, but who has 
taken no steps during the lifetime 
of the vendor to enforce the con- 
tract, or for a considerable time 
after her death, (objecting to the 
title on the ground of outstanding 
judgments, and a creditor's bill 
pending) held not entitled as against 
a devisee to present, if a vacancy 
occur in the mean time, though hie 
has not renounced bis contract, but 
insists on having it completed. 
fVyvillv. The Bishop qf Exeter fto* 



2. Vide Specific 

N" 1,&2. 



Performance, 



COSTS. 



1 . Motion for costs for not proceeding 
to trial and for judgment, aa in 
case of a nonsuit, should be made 
successively in that order. 
Morgan v. Bidgood - - - 61 

2. A solicitor may proceed to tax his 
costs after verdict at law, notwith- 
standing an injunction to stay exe- 
cution, with a view to commencing 
an action in his own name for the 
amount, after a final settlement be- 
tween the parties, by arbitration, 
without his concurrence. 
Brooks v. Bourne - - - 7ft 

3. If, in consequence of a party in- 
sisting on the cempletran of a 
eontrajtt for the. purchase of an 
advowBon oil a goad (ilk being 

made 



COSTS. 



CUSTOMS. 
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made to it, and who has, previously, 
constantly objected te the title 
tendered, a bill become necessary 
on the. part of the representatives 
of the party who originally con- 
tracted to sell to ascertain the true 
claim to the next presentation, (a 
vacancy having: occurred in the 
mean time, and the right to present 
is claimed by the purchaser) where- 
by the right is put in danger of lapse; 
> decree in favour of the plaintiff 
will carry costs as far as his claim 
came in question, although it be 
part of the decree that, subject 
to the next presentation, the de- 
fendant be permitted to complete 
his contract 
WynnUy. The Bishop of Exeter <*gi 

4* If a cause standing for trial be 
referred, and the arbitrator's award 
in fevoqr of the plaintiff should be 
afterwards set aside, and the cause 
be in consequence subsequently 
tried, the plaintiff if he should 
afterwards succeed on that occa- 
sion, will be allowed the costs of 
the former triaL 
Poole v. Helwod - «« - - 310 

5» |f a plaintiff subpoena, witnesses in 
a cause then ready fpr trial, but 
which does not afterwards, in fact, 
come on to be tried, in consequence 
of his declining to reply, and take 
issue on a new fact, subsequently 
fnt on the record by additional 
plea-*-the expenses of the actual 
attendance of those witpesse* are 
allowable on taxation of his costs, 
(th? plaintiff ultimately succeeding 
on the trial of the cau&e) although 
lie do not countermand his notice 
of trial in time, notwithstanding 
there might have been time enough 
tor him to have, done so, during the' 
intermediate period, and even to 
have replied and taken issue on 
the additional plea— on the ground 



that a plaintiff aha]}, in such ease, 
be considered entitled to a reason- 
able time to give instruction* for 
advice, and otherwise prepare him- 
self. 
But it should seem, that in such cases 
there must appear to have been 
some unnecessary delay, or other 
snspicioua conduct on the part of 
the defendant. 
AUiuom y. Noverrc - - -. 38 1 

6. A defendant having obtained an 
order for costs for not proceeding 
to trial, may set them off against 
the damages ultimately recovered 
by the plaintiff, on the trial of the 
cause, Lang v. Webber - 375 

7. Costs are not recoverable on an 
extent in aid under the 53 Geo. 3, 
although sued to secure the stamp 
duties on policies of insurance in 
the hands of an insolvent agent of 
the company, and founded on their 
bond to the Crown for the due 
payment of those duties; and al- 
though the debt be of such a nature 
as that an immediate extent might 
have been issued on it. 

Rex v.Boyle ----- 434 

8. Vide Affidavit, N # 1.— Extent, 
N* 11. — Decree. 



CUSTOMS. 

1 . It is not necessarily essential to an 
order of the Commissioners of Cus- 
toms, made under the 51st Geo, 3, 
to restore goods seized, that any 
terms or conditions should be im- 
posed 00 the Proprietors by that 
order, and the Court will not re* 
fuse to stay proceedings on a Writ: 
of Appraisement on that ground, in 
behalf of the seizing officer, al- 
though the application to do so 
proceed 




45& DEMOLITION OF MILLS. 



DEVIATION. 



• proceed from tbe Crown and not 
from the claimant. But they will 
not quash the writ if regularly is- 
sued. In the mailer of the Ship 
Maria- -------4 

2. The Court will set aside condem- 
nation of the subject of seizure 
even after the expiration of the 
usual time of fourteen days allowed 
for entering- claim, on. satisfactory 
affidavit of merits. In the matter 
of the Ship Lucia Margaretha 48 

3. Vide Pleading, N° 5. 

D. 

DEBTOR. 

(To the Crown's Debtor in 3d degree.) 

Vide Extent, N° 1. 

DEED. 
Vide Evidence, N° 4, 

DEMURRER. 
Vide Pleading (in Equity), N° 1. 

DEMOLITION OF MILLS. 
Vide Riot Act. 



DEPOSITIONS. 

Motion that depositions of a wit- 
ness, taken to perpetuate testi- 
mony, may pass publication, he 
being since deceased, is of course. 
Bourne v. Bligh - - - - 307 



DEPUTY REMEMBRANCER'S 
REPORT. 

(When necessary. J 

The Court will not make absolute 
the common order nisi to dissolve 
an injunction granted to restrain a 
purchaser from proceeding at law 
to recover part of the purchase- 
money paid by him in advance, 
(the contract being impracticable 
on the ground of want of title, and 
outstanding encumbrances) with- 
out the Master's report as to the 
sufficiency of the tide, although the 
objections are fully stated in the 
defendant's answer. 
Church v. Legeyt - - • 30 j 



DEVIATION. 

Where a captain on a voyage, de- 
layed by adverse winds and danger, 
puts into a place of safety in his 
course, and sends ashore for pro- 
visions, (although he also .trans- 
mits a letter at the same time) it 
is not a deviation, and is a question 
to which the iory are competent 
Thomas v. The Royal Exchange 
Assurance - - - - ^ - 195 



DfcVlSf. 



DISTRESS. 
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DEVISE. 

1. A bequest over in case of the 
death of a devisee generally, and 
not expressly referrible to any cer- 
tain time or event within or before 
which such dying must occur to 
give effect to such remainder; held 
not necessarily to refer to a dying 
in the life-time of the testator ; but 
will be construed so as to give 
effect to such an intention on the 
part of the testator as may be pre- 
sumed, from the language of the 
will, to have been his object. Thus 
a bequest of personal property * to 
A. for life, remainder to her three 
children in equal shares, and in 
case of the death of either or any 
of them, the share of such so dying 
to go to their children/ is a vested 
interest, subject to be divested if 
either of the legatees in remainder 
die during the life of the particular 
tenant ; and his share then becomes 
the property of his children, and 
not of his personal representatives. 
Hervey v. M'Laughlin - - 204 

a. A devise (introduced by the words 
" I do give and dispose of all my 
-worldly goods," and preceded by a 
devise, immediately following those 
words, of a manor and lands) " Of 
'' die perpetual advowson of Hus- 
" band's Bosworth, in Leicestershire, 
" and my manor of Stanwick, and 
" all my lands in Northampton- 
** shire," held not sufficient to carry 
a fee in the lands in Northampton- 
shire, to a devisee, who was one of 
three residuary legatees, for want 
of words of inheritance or perpe- 
tuity ; and that he only took an 
estate for life in the lands so de- 
vised, the Court giving no opinion 
as to what estate he took in the 
advowson, holding, that even if he 
had taken a fee therein, it would 
not have altered or extended the 



effect of the subsequent devise of 
the lands ; but that the rule of law 
must prevail against the apparent 
hypothetical intention of the testa- 
tor. Doe dem. Crutchfield v. Pearce. 

353- 

DISCOVERY. 

The Court will not grant an applica- 
tion made on the coming in of 
defendant's answer to a bill for dis- 
covery, that the plaintiff may be 
permitted to search the boxes of an 
absent individual, (which have 
been left in the hands of the de- 
fendant as a depositary) for the 
purpose of ascertaining whether 
the property of the applicant be 
there, on a bill filed for that pur- 
pose, to aid by such discovery an 
information in the nature of an 
action of detinue, unless good rea- 
son be shown, through the medium 
of facts disclosed by affidavit, for 
the supposition, that the identical 
thing sought be there, and that the 
party applying has an interest in 
the object of search. 
Attorney General v. Elliott 377 



DISMISSAL OF BILL. 

1. A Replication filed on the day of 
cause shown against dismissing a 
bill is irregular, and the Court will 
order it on motion, to be taken off 
the file. Christy v. Dt Tastet 04a 

2. Vide Reference. 



DISTRESS. 
Vide Rent. 
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EVIDENCE. 



EVIDENCE 



DISTRINGAS. 

Vide Service or Process. 

EJECTMENT. 
Vide Service of Process, N° 4*— 

AFFIDAVIT, N° 5, 

EQUITABLE MORTGAGE. 

Pule Assignment [of Premises)* — 
Extent, N° 4. 

ERROR. 
Vide Execution 

EVIDENCE. 

1. The point, at least doubtful, whe- 
ther a woman living with a man 
as hie wife, and having children 
by him, be admissible evidence to 
prove the fact of her never having 
been actually married to him. 
Campbell y/Twemtow - - - 81 

2. Parol testimony, though offered 
merely to explain a written memo- 
randum, and not in any way varying 
or alteringthe terms of it, is inad- 
missible. Hope v. Atkins - 143 

3. A receipt, even of more than fifty 



years old, offered to be put in to 
prove a money payment, purported 
by it to have been received in lie* 
of tithes, is not admissible evidence 
of the fact of such customary pay- 
ment having been acted on, so as 
to establish the defence of a modus; 
unless it can be also proved who 
the parties to the receipt were, and 
in what character they stood, — 
and unless proof be given of the 
hand- writing, or death of the party 
giving it. — Wood, B. dissentiente. 
Manbyy. Curtis - - - - 325 

4. Composition real by grant of land in 
lien of tithe, is not proved by repu- 
tation of the fact ot such an agree- 
ment having existed, and being 
the origin of the exemption claim- 
ed ; although corroborated by evi- 
dence of nonpayment of tithe for 
the district,claimingtheexemption; 
unless a deed, or evidence of one 
having once existed, be put in 
proof. Chotfietd v. Fryer - 253 

5. Excise-books transcribed from the 
maltster's specimen paper admis- 
sible evidence against hioi,%rithout 
calling the officers to substantiate 
them; and that although they 
should be charged to be fraudulent 
and collusive, without proof of their 
being so. Rex v. Grimtooml - 969 

6. Parol evidence to explain an im- 
perfectly-worded written contract, 
even where some parts of it were 
difficult to be understood alone, 
not admissible ; and that although 
the chief question in the cause was 
the nature of the contract which 
had been rendered doubtful, by 
partial and incomplete alteration, 
and which therefore seemed to re- 
quire to be supplied and perfected 
by some such additional words as 
the evidence rejected would have 
famished; and although it con- 

k tained 



EXCISE. 



EXTENT, 
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taified dubious words, involving it 
in uncertainty as to whether it pur- 
ported to be a sale of particular 
merchandise to arrive by a certain 
vessel, or of such merchandise 
generally, whenever the contracting 
party should receive sufficient to 
supply the purchaser with the 
quantity. 
Halliley v. Nicholson - - 404 



EXCEPTIONS. 

l. Where exceptions have been filed 
nunc pro tunc, the Court will not 
grant an injuction on opening a 
material exception, unless the 
plaintiff, on obtaining his order, 
give a four-day rule for arguing 
the exceptions. 
Edwards v. Hogarth - - 147 

• 2. Pending exceptions to an answer, 
a further answer cannot be filed in 
this Court until those exceptions 
are argued and disposed of. 

3. Such tender of further answer is 
a submission to the exceptions* 
and the injunction may be moved 
for after such an offer as of course. 
Edwards v. Johnson and Hogarth 

203 



EXCHEQUER BILLS. 

. Via\ Extent, N° 5, 

EXCISE. 
Vide Pubadwg, N" i 9 & 5.— Malt 

DOTT. 



EXECUTOR. 
Vid$ Affidavit, JJ° 4. 

EXECUTION. 

1. The Court will not set aside a 
writ of execution issued after al- 
lowance of a writ of error served 
on the plaintiff, if the writ of error 
describe the person suing as the 
King's debtor, when in feet he had 
proceeded on a capias of privilege. 
Smart v. Taylor - - - - 312 

2. Vide Rkkt. 



EXPORTATION. 
Vide Pleading, N* 5- 

EXTENT. 

1. In reckoning the degrees allowed 
for proceedings on extent in aid, 
Che King's debtor not to be counted. 

And the sheriff may return and seize 
the debts due to the debtof in the 
third degree, exclusive of the im- 
mediate debtor to the Crown. 
Rex v. Lushingtcn - - • - 94 

2. The Court will not, jn exercise of 
its equitable jurisdiction over ex* 
tents, grant a writ of amoveas 
manvs, to release property seized 
under an extent in aid against a 
debtor in a more remote degree, 
on the ground that the debt which 
had been found on the original 
commission to be due to the King's 
debtor, has been subsequently satis- 
fied, 
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EXTEtfT. 



EXTENT. 



tied, by the payment of bills of 
exchange deposited with him for 
securing that debt; if it appear 
that those bills were not the bond 
fide property of the person deposit- 
ing them, who thereby committed 
a breach of trust; because the 
Court will consider that the real 
proprietors of the bills have a para- 
• mount claim on the person with 
whom they had been so deposited, 
if he has been satisfied his debt by 
other means. And as between the 
different debtors to the King's 
debtor, no one of them has an 
equitable claim to be relieved from 
any burden which must conse- 
quently fall on some one of the 
others, Rex v. Blackett - - 96 

3. Nor is any preference or privity 
of seizure, as to movable or real 
goods, .and debts, to be observed 
in the levy, all being alike'equally 
the subject of seiaure - - , - ib. 

4. Equitable mortgage by deposit of 
title-deeds by an Accountant of 
the Crown, in the hands of one 
who has an opportunity of know- 
ing that the depositor is, or may 
become, a debtor of the Crown, is 
not available against an extent. 
Broughton v. Davis and the Attor- 

> ney ventral ----- 316 

Quatre: — Whether such a deposit by 
the King's debtor good in any case 
against the Grown ? 

5. The Court will order the residue 
of the proceeds arising ont of an 
extent after the demands of the 
Crown have been satisfied, to be 
paid into Court to the credit of the 
cause (the Crown and Sheriff con- 
senting) and in particular cases 
they will order that the amount be 
laid out in the purchase of Exche- 

- querjbills. . Rex v. Freame - 299 



6. The Court will not set. aside an 
extent in aid, on the ground that 
the debt levied under, it is of 
greater amount than the debt 
sworn to be due from the original 
debtor of the Crown, although the 
party move it on the condition of 
paying the Crown's debt. 

Rex v. Bunney - - /- - 394 

7. The Court will not entertain a 
motion on a case of extent, with- 
out having the writ' before them. 
Rex v. Mallet - - - - 395 

8. If two writs of extent are issued, 
one for a joint debt, and the other 
for a separate debt, in the same 
sum, on inquisitions finding a joint 
debt, and a separate debt, in dif- 
ferent sums, the Court will not set 

them both aside, on the ground of 
the irregularity of one of them, 
though confessedly a mistake, but 
they will support that which caa 
be shown to be correct. - - ib. 

9. An extent may be issued on an 
inquisition, and fiat of eight years 
old, and no new affidavit or fiat is 

' requisite, nor is any proceeding, by 
scire facias, or otherwise, necessary 
to revive such extent - - - ib. 

10. Where a joint debt has been 
found, the death of one of the 
debtors in the interval between the 

. fiat and extent does not vitiate the 
proceedings as agaipst -the survi- 
vors - ------- ib. 

11. If a greater sum than is actually 
due, and costs, be levied under an 
extent in aid out of personal effects, 
the Court will, on motion, order 
soch surplus and costs of the pro- 
ceeding to be. refunded to the de- 
fendant, together with the costs of 
such an application. 

Rexv. Edwards - - - - 447 



HABEAS CORPUS. 



INJUNCTION. 
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12. Vide Costb,N* 6.— Mortgagee, 

N° 1.— Notice, N # 4.' 



G. 



GRANT. 

Exercise of right of common for far 
more than twenty years, is not such 
an adverse enjoyment as will autho- 
rize the presumption of a grant, if 
circumstances of difficulty in pre- 
venting trespass appear, from the 
extent of the common, want of 
fences, or any other cause which 
may render it attributable to li- 
cense encroachment, or right pur 
cause de vicinage* 
Dawson y.Tke Duke of Norfolk *+6 



GRArS-INN HALL. 

Exchequer Sittings began to be held 
there 7th January 1815 - - 325 



GUARDIAN. 
Vide Contempt, N°*. 

H, 

HABEAS CORPUS. 

1. In case of a question of identity 
of the person of a defendant to an 
information, who is in prison, the 
Court will grant a habeas carpus to 



bring him up to be present at the 
trial, he paying the costs of the 
application and of being brought 
up. Attorney General v. Fadden 

4°3 

3. Vide Wilson v. IJott, page 6a. 



HUNDRED 

( Action against. J 
Vide Riot Act. 



IDENTITY. 
Vide Habeas Cor?us. 

INFANT. 
Vide Contempt, N° 1. 

INFORMATION. 

Vide Legacy Duty. — Malt Duty. 
Misnomer* — Prohibited Goods. 
— View. 

INJUNCTION. 



1. A special injunction to restrain a 

defendant from distraining, will be 

granted before answer, if the de- 

H h fendant 
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LEGACY DUTY. 



LEGACY DUTtf. 



fendant be in contempt for not 

•having answered. 

Honing v. Emuss -. - * - 386 

q. Vide Affidavit, N° 6. — Ap- 
pearance, N° 1. — Deputy Re- 
membrancer's Report. — Excep- 
tions, N° 1. — Service of Pro- 
cess, N° a.— Waste. 



INSOLVENT DEBTORS. 
Vide Pleading, N° 4. 

JURAT. 
Vide Affidavit, N° 3. 

JUSTIFICATION OF BAIL. 

The Court will permit a justification 
where the title of the cause is not 
correctly set out in the bail-piece. 
Calvert v. Bowater - - - 385. 

Vide Bkil passim. 

L. 

LANDLORD AND TENANT. 
Vide Rent. 

LEGACY DUTY. 

I. Legacies bequeathed by a British 
sub >ct resident in the East Indies, 



out of his personal estate, to persons 
living in England, are liable to 
the duty, if the executor proves 
the will in England, and pays the 
legacies here, notwithstanding the 
testator realized and possessed his 
property in India,-*-resided there, 
-—made his will there — and died 
there,— and although the executors 
were in India at the time of their 
appointment, and the will was ori- 
ginally proved there. 
Attorney General v. Sir\C. Cockerel, 

Bart. 165 

2. A Legacy (bequeathed by will of a 
person dying in 1771, of a sum of 
money to an executor to pay the 
interest thereon to testator's natural 
child for his life, and on his (the 
legatee's) death to pay over the 
principal to the children of the 
legatee, the interest of which had 
accordingly been regularly paid to 
the legatee during his life, up to the 
time of his death, which happened in 
1 8 1 2,his two sons(his only children) 
having died long before that time, 
and previously disposed of their 
interest in the bequest) — held to be 
within the 48 Geo. 3, ch. 149, 
sched. 3, as being a legacy given 
by will of a person dying before the 
5th of April, 1805, and not paid, 
. retained, satisfied, or discharged, 
till after the 10th of October, 1808, 
and consequently liable (as to the 
interest taken by the representa- 
tives of the children) to the duty 
of 8 per cent, imposed by that sta- 
tute on such legacies, when given 
for the benefit of strangers in blood 
to the testator ; and that, notwith- 
standing the principal had, in 1794, 
been invested in the Funds by the 
executors (in their own names) to 
answer the purposes of the will. 
Attorney General v. Lady Louisa 
Manners ---.---411 

3. A bequest of real property to trus- 
tees 



LIMITATIONS. 



MEMORIAL. 
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tees to be sold, and the profits to 
be deemed part of the residue of 
the testator's estate, or go in aid 
(if necessary) of the rest of his 
property, in discharge of his pe- 
cuniary legacies, given either by 
his will, or any codicil, is liable 
to the legacy-duty imposed by the 
48 Geo. 3> ch. 149, although the 
residuary legatee took the property 
in statu quo, and the trustees did 
convert it into money by sale, ac- 
cording to the directions of the 
will: there being no claim to render 
such sale necessary. 
Attorney General v. Holford 426 



LIBEL. 

1. These words u The Rev. John 
Robinson, and Mr. James Robin- 
son, inhabitants of this town, not 
being persons that the proprietors 
and annual subscribers think it 
proper to associate with, are ex- 
cluded this room." Published by 
posting a paper on which they were 
written, purporting to be a regula- 
tion of a particular society, held 
not to be a libel. 
Robinson v. Jermyn - - -> 11 

a; Justification of a libel, that there 
was a reason for thinking the im- 
putation was true from what had 
been said, held bad on demurrer, 
unless it is stated what had been 
said, and by whom. 
Lane v. Howman . - - - 76 



M. 



MALT DUTIES. 

1. Proof of malt not having required 
so long a space of time in working, 
and passing through t^e floors, from 
the cistern to the kiln, as it had 
been entered as having taken for 
that purpose, will, in some cases, 
be considered prima facie evidence 
of fraud ; and duties are recover- 
able for the amount of so much 
grain malted as would be commen- 
surate with such excess of time as 
if so much of the duty were in 
arrear. 
The average number of days neces- 
sary for working the grain intended 
for malt between the steeping and 
drying, is computed by the Excise 
at sixteen. Rex v. Grimwood - 369. 

. The restrictive proviso in the 12th 
Anne, ch. % limiting the right of 
the Crown to proceed for arrears 
of duties on malt to a period of 
five years previous to the com- 
mencement of suit, is not now in 
effect, not having been expressly 
re-enacted by any of the subsequent 
malt acts referring to that statute. 
Attorney General v. Newman 438 



LIMITATIONS 

(Of Actions J 
Vide Riot Act.— Malt Duties, 



MEMORIAL 

(Of Annuity.) 

• Omission in the memorial of the 

names of witnesses to the execution 

by the trustees of a grant of freehold 

h 11 * estates, 
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model: 



NE JRXEAT REGNO. 



estates, to secure an annuity, held no 
objection to the memorial, provided 
the deed was in fact executed by 
the trustees, and in the presence 
of the witnesses who attested the 
execution of the several cestuis qne 
trust, and such execution and at- 
testation appear accordingly on 
referring to the deed. 
Doe dem. ffaylor v. Stephens 38 

2. Nor is it necessary that the admit- 
tance on surrender of copyholds be 
memorialized, although the sur- 
renderee were admitted immediate- 
ly on the surrender. - - ib. 



MISNOMER. 

1. Misnomer of a Defendant held to 
bail, no ground for cancelling the 
bail-bond, but must be pleaded in 
abatement* 
Stockdale v. Blenkin - - - 277 

*. The Court will not discharge a 
defendant out of custody, on filing 
common bail, who has been arrested 
on a capias, describing him by his 
surname only, omitting his name 
of baptism, if he' has appeared, 
although by a wrong Christian 
name. 

Sad querc, if he had applied in the 
first instance, before appearance or 
plea. 
Attorney General v.- KeUey 39 1 



MODEL 

' (As to allowing on trial of 
Information*^ 

Vide View. 



MODUS. 

Vide Evidence, N° 3. — Pleading,' 

N°a. 



MORTGAGEE. 

1. If an estate subject to a mortgage 
be sold absolutely under an extent, 
and the purchase-money paid into 
Court, the Crown will not be al- 
lowed, on a motion, to satisfy the 
mortgagee, but the Court wiH order 
a reference to the Deputy Remem- 
brancer, to ascertain what is due 
on the mortgage. 



Rex v. Coombet « 
2. Vide Notice, 4. 



207 



MOVING. 

1 . The application for costs for not pro- 
. ceeding to trial, and for deducting 

the amount when taxed from the 
damages altimately recovered by 
•plaintiff, can not be made by One 
motion. Lang ▼. Webber - 375 

2. An application for an injunction, 
and the appointment of a receiver, 
should be made the subject of two 
successive motions. 

Lawson v. Morgan - - - 303 

Vide Costs, N° 1. 



N. 

NE EXEAT REGNO. 

The Court will grant an order in the 

nature of the writ ne exeat regno, 

against 



NEW TUIAX. 



NOTICE. 
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against an accountant of the Crown, 
sworn to be about to leave the 
kingdom without having .rendered 
his accounts ; although no precise 
sum be sworn to by the affidavit 
made to support the motion, as 
being the amount in value of the 
storey unaccounted for. But they 
will exercise a discretion as to the 
* amount for which they will exact 
sureties, and will require notice of 
the order to be given before the 
attachment shall issue. 
Attorney General v. Mucklow 289 



NEW TRIAL. 

fin what cases the Court will not grant 
a new trial.) 

1. The Court will not interfere to dis- 
turb a recorded verdict on the 
affidavit of one of the Jury, that the 
amount of the damages taken ex- 
ceeded what they had intended to 
have given. Mather v. Bailey - 1 

a. In case of a verdict taken in the 
absence of defendant and his soli- 
citor, the Court will in some in- 
stances grant a new trial, if reason- 
able cause be shown. Bearly v. 
Shapleigh (When a new trial will 
be granted J - - - - 201 

3. If the Jury find a verdict for a sum 
certain, according to a calculation 
which does not warrant the amount, 
it is a ground for a new trial. 
Rexv. Grimwood - - - 369 

4. The Court will order a new trial 
on questions .deciding important 
rights, where the Judge expressed 
an opinion on the trial contrary to 
the verdict, although he afterwards 
report that he was not ^satisfied 



with the finding of the Jury. Earl 
of Mount edgecombe v. Symons 278 

5. Vide Affidavit, N° 2, — Trad- 
ing, N° 2. — Showing Cause. 



NOTICE. 

1. The Court will discharge an order 
for an injunction obtained on a 
motion of course, if it ought to be " 
moved for on notice. 
Reed v. Bowyer - - - - 101 

a. A motion founded on an affidavit 
of facts cannot be made without 
previous notice to the other side. 
Harrison v. Belmont - - 117 

3. But under peculiar circumstances 
they will, in an advanced period of 
the term, require "short notice to be 
accepted for the next day lb. 118 

4. Notice of motion for an order of 
sale of Crown debtors mortgaged 
lands, under an extent, should be 
given to the mortgagee before the 
motion can be made. 

Rex v. Coombes - - - - 207- 

5. The Court will not hear special 
cause against dismission of a bill, 
unless notice of the cause intended 
to be shown he previously given to 
the plain tiffs. 

Christy v. De Tastet - - 243 

6. Vide Carrier, N° 1. — Clerk 
in Court. — Nb Exeat Regno. 
—Render, N° 3. 



h h 3 
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PARTNER. 



PLEADING. 



o. 

OBSTRUCTING WINDOW 
LIGHTS. 

Vide Action on the Case. 

ORDER NISI 

(To dissolve injunction.) 

Vide Deputy Remembrancer's 
Report* 

ORDER 

(Of Commissioners of Customs under 
51 Geo. 3O 

Vide Customs, 1. 



OUTLAWRY. 



A Plaintiff cannot proceed to outlawry 
in the Exchequer, the Court having 
no process on which to found such 
a proceeding. 
Horton v. Peake - - - - 306 



PARTNER. 

The part-owners of trading ships let 
to freight are special partners. 
Attorney General v.BorrodaUc 148 

Vide Secret Partner. — Waste. 



PAYING MONEY INTO 
COURT. 

A plaintiff having obtained an in* 
junction to restrain proceedings at 

" law cannot be called on to pay into 
Court the sum demanded at law, 
on an affidavit of equitable grounds, 
by one of the defendants, the an- 
swer of the others not having come 
in. Menzies.Y. Rodrigues - p. 133 

Vide Appeal. — Amendment, N* a. 



PLEADING 

(at Law. J 

. To Scire Facias on bond to the 
Crown for Excise duties, Plea of 
payment after day, but before 
writ issued, and acceptance by the 
Crown in satisfaction, held insuf- 
ficient. King not bound by the 
4th of Anne. A. v. Ellis - 23 

. In an action brought by the owner 
of one of two adjoining houses, 
built nearly at the same time, and 
purchased of the same proprietor, 
against the tenant of the other, for 
obstructing window-lights hy add- 
ing to the building, the form should 
be case, and it is sufficient that 
tbe plaintiff declare on his posses- 
sion, and that he had sustained a 
wrong. Compton v. Richards 27 

Assignment of breaches in debt 
on bond to perform an award in 
the words of the award generally, 
held sufficient, although tbe plain- 
tiff do not show that the de- 
fendant had become enabled to 
carry it into etfcct by the cir* 
cumstances having taken place on 
which it was to have been per* 
formed, the award being held to 
assume that they had. And the 
fact of such circumstances not 
having 



PLEADING. 



POSTEA. 
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having taken place, if they lay pro- 
perly within the defendant's know- 
ledge, should be pleaded and set out 
by him. Wilcox v. Nicholls 109 

4. Plea by insolvent debtor of having 
been discharged under 51 Geo. III. 
not a good plea to an action of 
covenant brought against defen- 
dant by the assignee of a policy 
of insurance, for not paying ac- 
cording to his covenant the annual 
premium for keeping the insurance 
on foot, which accrued due subse- 
quently to his discharge: it not 
being such a sun* of money pay- 
able at a future time as was con- 
templated by the Legislature on 
passing the Act. 
LaCostey.Gillman - - - 315 

5. Plea to scire facias for breach of 
the condition of the usual bond 
given not to re-land, where the 
merchant claims drawbacks on 
goods intended for exportation ; — 
that defendant was prevented from 
shipping and exporting accord- 
ingly, in consequence of seizure of 
part of the goods by revenue offi- 
cers, not answered by replication, 
that the glass had not been regu- 
larly so shipped, or intended so' to 
be, nor agreed in quantity with 
the notice given; imputing also a 
charge of fraud in attempting to 
obtain allowance of the drawbacks 
for a larger quantity than was ac- 
tually shipped ; and alleging, that 
the glass was lawfully seized for 
having a certain quantity of earth- 
enware packed with it ; and such 
replication ljeld insufficient on de- 
murrer. 

Attorney General v. Pole - 387 

6. A count under the 6th Geo. HI. 
ch. 19, for concealing prohibited 
goods to prevent seizure, may be 
added to a count founded on the 



1 



8th of Anne, ch. 7, for having such 
goods in possession. 

7. Vide Libel, N° 2. — Misnomer, 
M° 1. — Trover. 



PLEADING 
(In Equity.) § 

1. On a bill filed to stay proceedings 
in an action brought by defendant 
for dilapidations (founded on the 
destruction of the buildings there- 
on), and for a discovery whether 

- he has not, since the commence- 
ment of the suit at law, assigned 
his interest in the premises ; the 
defendant cannot protect himself 
from the discovery, or discharge 
himself from answering by a plea, 
that the building had been de- 
stroyed by fire, at a time when 
defendant was entitled, and had 
ever since continued out of repair 
and waste. 
Duke of Bedford v.Macnamara 20& 

2. Where a defendant in his answer 
states that a modus has been ira- 
memorially paid to the vicar in 
lieu of tithes, and the vicarage be 
shown to have been established and 
endowed within time of legal tue- 
mory, the Court will, notwithstand- 
ing the modus be so incorrectly 
laid, permit it to be re -stated for 
the purpose of taking issue to try 
the true modus, if an immemorial 
payment in lieu of tithes hris been 
proved. Prevost v. Bennett 236 



POSTEA. 

The return of the Postea on an issue 
h h 4 is 
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POUNDAGE. 



PROPERTY TAX* 



is a setting down of the cause for 
hearing, and the court will not 
grant an application to exclude it 
for a time from the paper of 
causes. 



POST-HORSE DUTIES. 

A coach licensed under a local Act, 
to be used as a stage, is not pro- 
tected by such license, from the 
post-horse duties, if hired wholly 
by an individual to perform a 
journey. And the proprietor is 
liable to account to the farmer of 
those duties for one fourth of the 
hire if let by him to Carry out and 
bring back, notwithstanding such 
hiring may be to go to and return 
from some place within the dis- 
tance and on the road to the place 
specified in his license; and al- 
though he receive no greater sum 
than nis fare would have been had 
he proceeded full on the usual jour- 
ney as a stage. 
Fuge y.Cokram - - *• - 317 



POUNDAGE. 

v 
The sheriff selling under a tenditione 
exponas is not entitled to deduct any 
thing, either for extra expenses or 
poundage, or to return such a de- 
duction. He must make a return 
of the whole sum produced by the 
sale, when the Court will order it 
to be paid over, deducting pound- 
age; and he must move the Court 
for any extra allowance to which 
he may be entitled. 
R. v. Jones ----- 205 



PRACTICE* 

Vide Affidayit<-*-BaiIh, — Motion. 
— Venue. — Order Nisi. 



PRESENTATION 

(Next — to athowson.) 

Vide Right op Presentation". 
/ 
PRESUMPTION OF GRANT. 

Vide Grant. 

PRIVILEGE. 
Vide Venue, N° 2. 

PROCESS. 

A variance in the body of copy of 
process from the writ itself is fatal, 
subversive of the process and all 
subsequent proceedings. 
Morris v. Herbert. - - - 245 

l 
PROHIBITED GOODS. 

Vide Construction of Statutes. 

PROPERTY TAX 

(Return to.) 



The ship's husband, or 



managing 
•part- 



ttEtfDFR. 
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partKrwner, is bound to make a 
joint return of the aggregate pro- 
fits of the concern to the Property 
tax* 
Attorney General v.Borrodaile 148 



R. 



REFERENCE. 

Reference for scandal and imperti- 
nence, is a sufficient proceeding, 
with effect, to save a bill. . 
Goodzoin v. Davis - - - 373 



Vide Mortgagee^— Deputy 

ftEMBRANCER's REPORT. 



re- 



removing PROCEEDINGS. 

The Exchequer will remove into its 
own Court proceedings commenced 
in the Courts of Great Session in 
Wales against revenue officers, for 
acts done* in execution of their 
duty. In re, Kingman - - 206 



RENDER. 

1. Surrender of the principal on the 
day of expiration of the rule, before 
the issuing of an attachment, dis- 
charges the sheriff: \ 
Morlty ▼. Cole - - - • 103 

3. A defendant may be rendered 
during the whole of the day on 
which the rule to bring in the 
body expires. 

R. v. Sheriff of London, %\ a cause 
ofParlettv.Barnett - - 338 



3. The render is not complete or 
effectual till notice served - ib. 

4. The Court will set aside an attach* 
ment against the Sheriff, on pay- 
ment of cosw, if the defendant has 
been rendered on the evening of 
the last day of the rule, and notice 
be given early next morning ib. 

Vide Attachment. — Bankrupt. 



RENT. 

Sheriff taking corn in the blade under 
el fieri facias, and selling it before 
rent due, is not liable to account 
to the landlord of the defendant, 
under the statute of Anne, for rent 
accruing subsequently to the levy 
and sale, although he is given no- 
tice, and though the corn be not 
removed from the premises until 
long afterwards, when a consider- 
able proportion of rent has become 
due. The landlord's remedy in 
such case is by distress. 
Gwilliam v. Barker - - - 174 



REPORT. 

Vide Deputy Remembrancer's 
Report. 



REPUTATION. 
Vide Evidence, N* 3, & 4. 

REPLICATION. 

VnU Dismissal or Bill.— Plead- 
ing, N" 3, & 5- 
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SERVICE OF PROCESS. 



RESTORATION 

. . (Writof.) 
Vide Customs. 

RIGHT OF PRESENTATION. 
yide Contract* 

RIOT ACT. 

The clause of limitation of actions 
given against the hundred by the 
Hue and Cry Act, 27 Eliz. cb. 13, 
for the purpose of indemnifying 
the party robbed, held not to have 
been adopted by the Riot Act, 1st 
Geo. I. ch. 5, and the subsequent 
statutes, as a necessary conse- 
quence of their reference to the 
27th Eliz. and that the words " in 
such manner, Sec." are confined 
to the mode of reimbursing the 
person damnified on the recovery 
of damages. In the case of the 
demolition of the works of mills, 
the determining whether the works 
destroyed belonged to the mill, or 
were independent of it, forms a 
question for the jury, whose finding 
will be conclusive of that fact. 
Rashforth\. Beat son - - - 343 



SECRET PARTNER. 

The share of a secret partner in the 
joint stock in trade, being in the 
possession of an apparent partner, 



and the sole ostensible trader, is 
not liable to the bankruptcy of the 
latter, as being within the mean- 
ing, or mischief of the aist of 
James I. c. 19 : the bankrupt hav- 
ing such an interest and qualified 
property in the secret partner's 
share, as to destroy the essential 
requisites of a true and independent 
ownership on the one hand, and 
of a fraudulent and reputed owner- 
ship on the other. 
Caldwell v. Gregory - - - no, 



SEIZURE. 

Vide Customs. — Pleading, N°5. 

SERVICE OF PROCESS. 



1. Service of subpeena by leaving the 
label at a counting house of de- 
fendant not sufficient, unless given 
to a partner, or some acknowledged 
clerk there. 

Menzies v. Rodrigues - - - 92 

2. Service of subpoena issued on an 
injunction bill, though effected at 
eleven o'clock on the night of the 
return day, and at so great a dis- 

» tance from town as to render it 
impracticable for the defendant to 
appear in time to prevent an in- 
junction for want of appearance, 
held to be sufficient service. 
Nightingale v. Merryveeatker 087 

3. The Court will not grant a dis- 
tringas against a defendant who 
has not been served with process, 
other than by delivery of it to a 
person at whose house he had re- 
cently resided, unless it appear 
that he then lived there. 
Horton v. Peake - - - - 309 



SHERIFF. 



STATUTES. 
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4. Service of declaration in ejectment 
in tbe name of the tenant, on a 

- person representing himself to be 
in possession for another, then tem- 
porarily absent, and who after- 
wards acknowledges an apprisal of 
the service, sufficient to obtain 
judgment against the ca&ual ejec- 
tor. Doe detn. Walker v. Roe 399 

5. Vide Attachment, N° 2. — Af- 
fidavit, N° 5. 



SET OFF. 
Vide Costs, N° 5. 

SIGNATURE OF COUNSEL. 

•Signature of counsel to answer not 
appearing on the record, the de- 
fendant must apply for leave to 
amend. Harrison v. Delmon. 108 

SILK GLOVES. 
Vide Prohibited Goods. 

SHOWING CAUSE. 

If no one appear to show cause against 
a rule nisi for a new trial on the 
peremptory order day, the rule 
will be made absolute. 
Parsons v. Nix - - - - 31a 

SHERIFF. 

Vide Bail, N°* 3 k 4.— Extent, 

N M 3 & 5.^ — Poundage. 

Render, N" 1 6:4. — Rbvt. 



SPECIFIC PERFORMANCE. 

1. The Court will not decree a spe- 
cific performance of an agreement 
for a lease to be collected from let- 
ters where there is no definite 
term expressed for which the lease 
was to be granted, nor any refe- 
rence aliunde, by which it might 
be ascertained. But semble other- 
wise if the letters had been more 
explicit, or had afforded any cri- 
terion for defining the object of 
the parties. 

Gordon v. Trevelyan - - - 64 

2. Acceptance or non-acceptance of 
title tbe criterion of right to spe- 
cific performance of contracts in 
Courts of Equity, Wt/viUw.tht 
bishop of Exeter - - - - 296 

3. Vide Decree. 

STAMPS. 

Vide Costs, N° 6.— Legacy Duty, 
passim* ' 



STATUTES, 

Anne* 

4. c. 16. (Pleading) - - - 23 
8. c. 7. (Prohibited Goods) - 182 

— c. 14. (Giving notice to Land- 
lord of executing fi. fa.) - - 274 

12. c. 2. (Malt duties) - - - 438 

James I. 

21. c. 19. (Bankrupt— Secret 
partner)- ---..-119 

Elizabeth. 
37. c. 13. (Hue and Cry) • - 343 

George I. 



1. c. 5. 



- 343 
6. c. 2. 
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SIfQPCPNA. 



TRADING. 



182 



6. c. a. (Annual malt act) > 
ni c. 30, (Prohibited goods) 
13. c. 3. (Annual malt act) 

George II. 

8. c. i. f Annual malt act) 
15. c, 1. (Annual malt act) 
ao. c. 5. (Annual malt act) 
07. c. 2. (Annual malt act) 
53. c. 3. (Annual malt act) 

George III. . 

i.e. 1. (Malt duties) 

6. c. 19. (Prohibited goods) - 182 

9. c. 39. (Demolilhing milk) - 343 
17. c. £6. (Annuities) - - - 41 
20. c. 35. (Malt duties) - - - 438 

25. c. 51. (Post Horse duties) - 324 

26. c. 77. (Shipping for exporta- 

, tion) 387 

36, c. 52. (Legacy duty) - - - 165 

41. c. 7. (Annual malt act) 

42. c. 24. (Demolishing mijls) 

42. c. 1. (Malt-duties) - - - 343 

43. c. 132. (Warehousing goods 
without payment of duty) - 23 

44. c. 98. (Stamp act) - - ^ 324 

45. <?• 34. (Plymouth hackney* 
coach act) ------ 319' 

^46. c. 65. (Property tax) - - 148 

46. c. 139. (Duties of excise on 
malt) 

48. c. 149. (Legacy duties) - 165. 

411. 426 

49. c. 121. (Bankrupt) - - - 8*6 

50. c. 48. (Stage coaches) - -3114 
5 i.e. 125. (Insolvent debtors) - 315 

— c. 96. (Restoring vessels seized) 4 
53. c. 141. (Annuities) - 315: 435 

— c.'lo8. (Stamp .and stage* 
coach duties) 

55 c. 114. (Drawbacks on ex- 
porting glass) 390 



SUBPOENA. 
Vide Service of Process. 



SUBSCRIBING WITNESS, 

Subscribing witness ordered to show 
cause to the Court, why she should 
not make affidavit of the execution 
of an instrument attested by her. 
Weston v.Faulkner - - - 308 



SUPERSEDEAS. 
Vide Execution, N # 1. 



TAXES. 

Vide Malt Duties. — Post Horse 
Duty. — Property Tax. 



TITHES, 

Vide Evidence, N e * 3 & 4~ 
Pleading ih Equity, N° a. 

TITLE. 

(Sufficiency of J 

Vide Deputy Remembrancer's 
Report. • 

TRADING. 

1. The ownership of trading vessels 
let to freight is a trade, or concern 
in the nature of trade, within the 
meaning .of the 46th Geo. 3. At- 
torney General v.. Borrodaile 148 

2. Buying and selling horses with an 
avowed intention to take out a 
license, and become a dealer, suf- 
ficient to constitute a trading within 
the meaning of the bankrupt laws, 
however limited the trading, and 
though ntu license has been actually 

. « taken 



VENUE. 



WITNESS. 
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taken out ; and the Court will grant 
a new trjal after verdict found 
against evidence of those facts. 
Wrigktv.Bird - - - - ao 

TROVER. 

Trover lies for Cora cut by an out- 
going tenant after tne expiration 
of his term, though sown by 
him before that time, under the 
notion of being entitled to an away- 
going crOp. Denies v Contop 53 



V. 



VARIANCE. 



Vide Execution, N* 1. — Process. 



VENUE. 

1. The Court will not change the 
venue in any case where a trial 
has been had. Butts v. Bilk 146 

2. An attorney (not being one of the 
four attornies of this Court) is not 
as such entitled to the privilege of 
laying his venue in the county of 
Middlesex. Fisher v. Fielding 384 

3. This Court win not admit as atrf- 
icient cause against a rule to 



phange the venue, that the decla- 
ration contains a count on .a pro- 
missory note, unless the plaintiff 
undertake to give evidence on such 
count. Baskerville v. Cooper 374 

VIEW. 

In an information for duties against 
the proprietors of a glass manu- 
factory, the Court will not grant a 
view of the premises where the 
question may be tried by the pro- 
duction of a model. 
Attorney General \. Green - * 136 



WASTE. 

The Court will not treat a bill to re- 
strain an acting partner from col- 
lecting or contracting debts, and 
appointing a receiver, as if it were 
in nature of a bill to restrain waste, 
whatever they might do where 
such partner should have been 
shown to have been guilty of cul- 
pable conduct, or to be insolvent. 
Lawsonv. Morgan - - - 303 

WITNESS. 

fide Subscribing Witness.— 
Awahd. • 
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